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Summary

This article describes a new approach toward dissetethics, defined as a discourse theory
of justice or the right law respectively. It is sificantly different from the classic discourse
theory of Karl-Otto Apel and Jirgen Habermas, tmecextent also from Robert Alexy. Those
differences concern (1) many aspects of demonsirathy objective or universal norms can
exist at all and (2) the content of those normstipalarly of the principle of freedom includ-
ing its intergenerational and global, i.e., sustnility oriented, extension. Altogether, it still
seems true that discourse theory is the most prmghapproach toward a modern universal-
ism and a modern law of reason. In any case, tidrgeersy about theories of discourse ra-
tionality should bring about much clearer argumetiten the conventional debate about
“positivism or law of nature” (the very notion seemisleading), in favor of and against uni-
versalism. At the same time, the article criticizesne aspects of economic theories of effi-
ciency — to be distinguished from effectivenes$iichnactually do not concern “another as-
pect besides justice” but rather describe a (wroatf)ics.

1. Terminology: Justice, Action, Normative Reasoninstrumental Reason

Under what circumstances can we call social lifest], or the law “right”? This is the ulti-
mate question of all thinking about politics, merahnd the law. Conceptually, the term
justice is concerned with the normative validityao§ociety’'s basic order. Thus, a normative
theory of justicgor morality) answers the question: How shall hosmaehave or what shall
the founding order look like? This must strictly distinguished from the question of how hu-
mans factually do act and what the factual reagamthis action are (and what humans factu-
ally “deem right”) — this is a question of the degtive action theory(or anthropology or the
doctrine of the idea of mé&n or theory of society). A link between the theadfyjustice and
the action theory is the equally empirical gover®theory orcontrol theory i.e., the doc-
trine of the choice of means to effectively anddadly enforce previously defined normative
aims (e.g., the right to freedom from impairmewtdife and health), possibly after a normat-
ive balancing with other conflicting objectivesde.economic freedom). Such means or in-
struments could be for instance taxes, voluntalgragments, regulatory law, or competition.

These statements are purely definitional and dyetoncern the content of, e.g., jusfide.

1 A more detailed analysis on the topic of this pgaéso including more footnotes and a more dedadiempar -
ison of similarities and differences in relationdassic discourse theory) can be found in: Ekartdgorie der
Nachhaltigkeit: Rechtliche, ethische und politischeydnge — am Beispiel von Klimawandel, Ressouncapg-
heit und Welthandel, 2011, § 3. The translatiothef“summary”, which is represented by this artilas done
by Daniel Kornack. The article is also based upawimber of international presentations, especiall¢€hina,
and on the IVR World Congress in Beijing 2009 am€racow 2007.

2 This distinction is not clear, e.g., in Haberma@be Theory of Communicative Action, 1985 (2 volga@on
Press). Many readers, and probably the author linseem to attach a normative meaning to this btiuk ac-
tual topic, however, is anthropology respectivedgatiptive theory of societies.

¥ Who prefers may substitute “squirrelhood” for teem “justice” in this essay — for definitions (“Dacall this
furry little animal a squirrel?”) unlike content&l¢es a squirrel actually sit over there?”) areitesby; however,



2
our context, justice involves more than what maegpgle associate with this concept: the cor-
rect distribution of material goods is only oneexdjof that general justice (and may be called
“social distributive justice”). The following clditations are also important:

* “objective” means “not subjective”, i.e., indepentdef certain perspectives, cultural
backgrounds, or preferences — thus universallyemedywhere applicable.

» “Reason” or “rationality,” respectively, refers tloe ability to decide questions object-
ively. When it comes to the question of the vajidif moral and legal principles,
norms, objectives, or judgments in general, incigdihe question of how to balance
among those aspects (1), we call this normativeaealn contrast, instrumental and
theoretical reason concern facts, thus descrigitivih and not normative justice. In-
strumental reason considers the means to impleagivien objective which is accep-
ted as correct, e.g., a specific climate targeta(oery selfish goal like a theft), in a
most effective way — e.g., through taxes or emissioading. Theoretical reason deals
with the finding of facts without a reference t@@crete action, such as in scientific
climate research. Facts from theoretical reasomsed in the course of balancing un-
der normative reason.

Whether there are objectively valid (i.e., ratidgpgirovable) norms and facts, hasthingto

do with the correct observation that as human Isetug knowledge about facts and norms is
often factually impaired by our subjective poinfsveew. This tendency to a subjective per-
ception is natural. This, however, by ho means ggsdhat objectivity — for example through
careful examination and discussion with others sinsply impossiblé.Let me give an ex-
ample: It may be the case that there are scienttstsexpress their opinions for or against the
existence of human-induced climate change becéseexpect economic benefits for them-
selves from those actions. Therefore, their statésn@ere not objective, but subjectively dis-
torted. However, this in no way means that thersotabe objective and unbiased knowledge
on climate change. Rather finding factually verybctive” perspectives logically requires
that there are objective perspectives — othervhsestibjective element of those subjective
perspectives could not reasonably be determineaveMer, most economists, sociologists,
and political scientists openly deny the possiitit objective statements regardingrmat-
ive questions (they only accept objective statemeagarding factual questiohsThe follow-

ing will analyze this position.

2. Why skeptical, contextualist, religious, etc. thories of justice are problematic — and
why Rawls and Habermas are also insufficient

Why is only that basic order just, which promisestiom and democracy, be it in Europe, in
France, in India, in Germany, or anywhere else®Bbphical liberalsare of the opinion that

“chaotic” use of concepts may lead to troublesonsunderstandings.

* For exactly this differentiation, see the (in tréspect often misconceived) classic Berger / Luaokm The So-
cial Construction of Reality: A Treatise in the #dogy of Knowledge, 1967. — It is no convincingjettion
here that recognition is tied to language or thah&n beings cannot overcome their subjectivityglistic un-
certainty can predominantly be avoided by preciseswf terms. And the alleged “unavoidable subjigfi
i.e., dependence on the attributes of the obseo¥€outer, inner and causdfctsis inter alia incompatible with
the fact that obviously people get around very wethe world and can even interact with each otaetr. — The
guestion of subjectivity aiormswill be discussed later in this text.

® Facts are of course equally important in normatigbates as a basis for the practical applicati@tamdards.
Thus, the normatively reasonable standard “proloibitdf manslaughter” can only be applied in a paldic
case if the fact “that Mr. A was the perpetratartiear.

® That term is not necessarily linked with the pnéggarty political liberalism, or with the free tia idea. It is
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such an order igniversallyand exclusively true. Their argument is usuallgdzhon human
dignity and the principle of impartiality. Dignitfequal respect) is used here as the necessary
respect for the individual as an autonomous bemgartiality (in spiritual succession and
clarification of Kant's categorical imperative) Bhee regarded as a principle of not asserting
special interests. The same respect and impayteié brought together in a memorable pic-
ture, the “veil of ignorance”, by the most famouaritian of the 20th Century, John Rawls. In
this hypothetical situation, callemtiginal position equal decision makers face each other un-
der the condition that they do not know who they going to be in real life. This picture il-
lustrates the two basic principles but does notagxheir existence. Furthermore, it does not
answer the follow-up question of the skeptic, whderstands justice as any arbitrary subject-
ive or social construction (or of the contextualisho simply assumes that the long-grown
moral tradition of his culture is right)vhy dignity and impartiality? And this question is im-
portant because skeptical and contextualist positaoe increasingly dominating the arts sec-
tion, politics, philosophy, political science, ajadisprudencé— and they are characterized by
the fact that they deem judgments and questionssti€e either not decidable at all (skeptics)
or decidable only based on our respective non-us@écultural values” or “factual everyday
moral intuitions” (contextualists).

Rawls noticed the lack of justification in his tweral core principles of respect and imparti-
ality. He therefore offers to those to whom theseqgples do not appear self-evident as “jus-
tification” a reflective equilibrium: This elicitgjuasi empirically, our two central moral intu-
itions. As Rawls himself observes “the hypothetiwalure of the original position invites the
guestion: why should we take any interest in itrahor otherwise? Recall the answer: the
conditions embodied in the description of this @ilon are ones that we do in fact acceépt.”
According to Rawls, respect and impatrtiality restdtm our de facto recognition of those ba-
sic principles. Unlike real contextuali${sRawls' “minimum contextualism,” does not simply
declare “all our everyday moral intuitions" jusheinfluence of intuition in his theory is lim-
ited to the two principles, which then are the dder further deductions. Still this problem
prohibits Rawls from offering a truly universalistheory since the “two principles” are prob-
ably not factually recognized worldwide.

Moreover, Rawls fails on certain issues, which alsotextualists or communitarians stumble
upon: (1) Why should certain “factual intuitions,g., norms that are factually recognized,
therefore be deemed right? (2) And whose intuitamsdecisive: those of the majority, those
of the general public, or of a two-thirds majori#fd if the majority: Why exactly the major-

ity? (3) How can all this be applied without regdtin the is-ought problem (which arises

simply a term for a theory of justice based ondma and democracy and its supporters.

" Throughout the entire article, | use the termsatikyrand theory of justice. | do not elaboratetbeir relation-
ship to the identification and interpretation oé taw. For such an analysis, cf. Alexy, Theorie jdeistischen
Argumentation, 2d ed. 1991; Ekardt, Theorie, § (dbowing that the legal discourse is not “the dattoun-
terpart to normative moral theory” — but that threling, making and interpretation of the law arst jas normat-
ive themselves. They are a kind of special casearal discourse, which must follow the same lib@ratciples
(autonomy, impartiality, freedom, etc., as we selWw), except that the legal discourse in ordespecify the
details and allow real enforcement of justice (Whig why morality is not enough!) is more hedgednbymat-
ive texts.

8 Remarkably, the tendency of many lawyers is tamgdhe question of the just basic order as ansiMeyethe
mere existence of the German/ French/ EuropeanCetustitution. But we could certainly simply askthe Ba-
sic Law / EU Constitution, etc. right and just?

°® Rawls, A Theory of Justice, Revised Edition 200.3514.

% One might possibly also use the term “intuitiosiist unless one thinks of a position following Seheand
Hartmann, which proposes to have a specific metifagcognition for the self-evident (but methodatzdly
highly unclear) determination of normative judgngerih my terms, the latter would rather be a “mbyajcal”
position.
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where factual intuitions/ judgments are used t@mieine their validity)? (4) And how can
deriving judgments from “our factual everyday ititoms” ever give solutions for new norm-
ative problems such as the issues of intergenaatand global justice, which require break-
ing up old traditions? One last point: (5) How d@esontextualist handle the problem, that
his approach necessarily approves a deliberatétaoin dictatorship of the majority? (Un-
less he first introduces a particular non-totabtarmoral ideal. Then again, we would have to
ask why just this ideal should be binding — this ba expected to lead either into a dogmatic
setting without justification or an infinite regss

All these problems also occur if a contextualisjiproach states: “Right, is exactly that basic
order which complies with our moral sentiments.” #isst, this sounds interesting. Why
would you bother to rationally explain, e.g., thational Socialism was unjust, if we already
have an “infallible feeling” that “a Nazi is a swif? But this is simplynot enough. Otherwise

| would just as well be right if I happened to hare“infallible feeling” that “all Jews should
be killed”. And what are you going to do if you enater a skinhead who actually has just
this sentiment? Relying only on feelings could justify why the “nice” should somehow be
right, and the “evil” be wrong. Therefore, by ddiion, no universal standards of justice
could exist. Kant, unlike Rawls, searched for asvasr to the question of justice, which
would be free from empirical assumptions (and uisiakly applicable) in order to avoid, inter
alia, such critical, ultimately unsolvable objectso To Kant precisely that basic order is just
which arises from the normative practical reasonfodunately, he cannot show convin-
cingly why (a) dignity (respect) and impartialityea’necessarily” implied in normative reas-
on, and why (b) reason is (even universally) inpabée!?

A skepticto a theory of justice could object: “How true!l Attempts of founding a concept of
just societies fail. Consequently, justice, andegalty any judgment, is always irrational and
therefore purely subjective.” This is an enhancesion of the ever more popular — conser-
vative or left — position, which already the anti&ophists used against Plato. In this sense,
skeptics assume that it is unthinkable to justifymns of judgments. Sometimes this is
coupled withutilitarian or Hobbesianfeatures, where at least normative balancing ef'it-
fallible” factual preferences of the citizens isiswlered rationally feasible — if such balancing
is not considered a mathematical statement oflfased on clearable preferences. Note that
this also addresses the standard approach in edms)aminich receives increasing attention in
political debates. Therefore, these ideas requitbér analysis.

However, skeptical approaches already stumble @poore problem, which is also an issue
for contextualism (besides those frictions, whievé already been presented). First: A con-
textualist’s basic idea that all normative statets@®epend on their cultural context is logic-
ally incongruent, since heecessarilyuses as a background assumption what he deniles at
same time. Becaughe statement itselfthat what is derived from a cultural context & pe
right, cannot meaningfully be understood as contiextendent in the sense of: “We factually
think that what factually can be found is right.8rFempirically this would be wrong since
many residents of the West, and of the entire wdddtually donot make their judgments

' For a criticism on Rawls and contextualism, cfafk, Theorie, § 3; for an example in the arediofate eco-
nomics, cf. Ekardt, in: Pan Jiahua (ed.), Climatai@ye and the Budget Approach, 2010, forthcoming.

2. Of course, one could deny that someone who makdsira (such as Kant) bears the burden of argurfmnt
this position - theoretically, one could imposesthurden of proof on the critic. The same appbesy own po-
sition described in the following. — Like contexistpositions, an attempt to find justice on aibad religion
fails. For a religious justice could only be helpifuthe founding dogma of religious theories waght: Right/
just is precisely what God commands. God’s exisgehowever, is neither provable nor refutable — eweh if
there were evidence, there were no method of haletermine his will with certainty.
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based on a cultural context, but, e.g., on religaynliberal ideas. Anyone who states:
“Everything is based on context”, therefore mokelly means that at least this statement it-
self isindependenbf its context or any culture. In doing this, haweg the contextualist ap-
plies what he considers impossible with respetibaral ideas: He relies on a universal level,
where people can gain insights, which are truescoodturally. Ergo he relies on reason.
Thus, reason, whichy no meanslepends on the respective culture, is the ultiraaté uni-
versal instance, which is the starting point fascdissions about justicedt the social con-
text). The skeptic is caught in the same troulflbid statement that everything is contingent,
purely subjective, and depends on the respectigergbr should be correct, it must be bind-
ing on itself. For if any norm is only an unjusdifile, not further rationalized “subjective con-
struction,” obviously skepticism itself is only $u@a subjective construction of the world.
Then, however, it cannot rule out objectivity /wersality. On the other hand, if the skeptical
thesis wants to claim its general validity, it qawlicts and thus cancels itself out — because
then there are obviously not only “subjective oping” but also universally correct state-
ments. Then, however, the liberal conception, whichsiders issues of justice to be ration-
ally decidable, is not disproved. This is also tifuthe skeptic calls judgments unjustifiable
but at the same time tries to justify the undedyjudgment® of this claim (e.g.: “Norms are
unjustifiable becausethere are obviously different systems of normsuadothe world.”).
Hence, reason is a basis for determining issugsstite, which cannot be provesbnexist-
ent™

Laissez-faire and utilitarian preference theorighjch are the common theories of justice
among economists and partly among sociologistspafitical scientists, already fail due to
this contradiction that proves normative reasorséapable. It is a mild variant of a liberal-
positivist skepticism subsequent to Hobbes. Theclthssis is that that order is just, which
would result if one solely used the (usually salfitactual preferences of citizens and (optim-
ally) translated them into clearable monetary ufiitdny preference theorist considers the
factual wishes of the people per se not subjeeintocriticism. Theutilitarian then uses the
highest possible sum of the factual preferencethefcitizens as a criterion of justice (“the
greatest happiness for the greatest number”). Tdidesian olaissez-faire economisbn the
other hand, looks to a consensus of selfish pedid.in political science majority theories,
the relevant preference is what the majority oizeits factually decides (possibly under a
specific procedure. However, how such a procedutesed on a rational theory usually re-
mains unclear). All this primarily uses instruméni@mpirical) rationality, while norms or
judgments are declared irrational in their basingiples. After all, preference theorists — un-
like other skeptics — recognize a rational balagd&iatween those preferences (yet such balan-

3 The thesis “There are no justified judgments’tself a statement on the basis of normative judgsn@rot a
statement of fact).

1 Even if we disregarded the fact that a skeptidaj cf. e.g. Rorty, Contingency, Irony, and Saltgta1989,
cancels itself out, it would still be unconvincirigor it renders us susceptible to authoritarian ttalitarian
doctrines which post-modern thinkers (such as Radtieend Rorty, but also Luhmann) reject, too. Hrohtely
everything is unjustifiable, why should we defengedlom against fundamentalist attacks - or agaorsttantly
growing restrictions of freedom in favor of “morecsirity against terror”?

5 As examples of orthodox and heterodox economiasdsee Wink, Generationengerechtigkeit im Zeitales
Gentechnik, 2002; Stern, The Global Deal: Climateaigje and the Creation of a New Era of Progress and
Prosperity, 2009; Suchanek, Normative Umweltokohgn2i000. For details of the following criticism, ese
Ekardt, in: Pan Jiahua, Climate Change, forthcoming

% In any case, it is important to note that thesasdsomehow build on a theory of action or antHompobased
on self-interest (homo economicus), but still ma&ydonsidered strictly separate from such a theboyput it
bluntly, you can show the difference once agaimulie following simple formula: “People are in fgmirely
self-interested” (= anthropology) — “and this ig@od thing; and to yield to the purely factual prefices of the
people is the best basic order of society” (= thedijustice, specifically the normative prefererticeory).
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cing is not understood as a normative act but ratlsea quantifying clearing of divergent
preferences). Moreover, unlike real skeptic, thbgerists may consider the whole process as
a kind of “justification”.

However,all preference theoristmust fail due to several objections and questtbas ulti-
mately continue my criticism on contextualism: {/hy should factual preferences be right
per se? Was the Third Reich “right” due to its detd approval of many citizens? Since even
here it seems impossible to give an answer, prederéheories end in infinite regress, or they
rely on a dogmatic setting — and thus are unjestif(2) But most of all, the thesis underlying
the orientation toward empirical preferences (a@€eus”) that there was no normative ration-
ality or no justified goals, cancels itself out,veas demonstrated with respect to skeptical the-
ories. (3) Furthermore, a preference theory isamty powerless regarding dictatorship, but
also (4) when faced with new challenges (e.g.,eémm$ of intergenerational and global
justice) and new guidelines are seemingly too uriodable, unfamiliar, or too expensive.
(5) Furthermore, a mathematical calculation or ¢tiaation of all preferences is not reason-
ably possible, for instance because they very aftemot have a market valtie(6) Finally,

an inference from preferences to their normatividitg encounters the is-ought problem.
Despite all these faults, | share the basic inbentif many economists that every person has a
right to his own, autonomous pursuit of happinggdsgch no religion, no cultural tradition, no
authority, etc., may bar. What | mean is this: gwdtizen has to decide about lgsod life
and society is only concerned with issuegustice — this thesis, however, can be justified
otherwise without the demonstrated faults (namielgugh freedom rights, which will be jus-
tified in the following by transcendentally relagithem back to our previous findings). Thus
normative reason as the basis of justice cannptrdeed impossible. Incidentally, this shows
that the alleged antitheses “efficiency versusgastor “efficiency versus ethics” which eco-
nomists and their leftist critics like to use malegy little sense. In fact, the preference theory
as the core of economic efficiency theories idfitse ethics — just not a convincing one.

But what takes the place of preference theorieg?mdst stimulating recent attempt to justify
freedom and democracy (perhaps universally) comoes the discourse ethics. Jirgen Haber-
mas, Karl-Otto Apel, Robert Alexy and others nogenunderstand normative reason like
Kant as something of substantive nature, but simaplthe capacity to decide normative ques-
tions based on reasons. Habermas, for instinben formulates the principle of impartiality,
i.e., the principle that the social order must baeagally acceptable independent of special in-
terests, as a central principle of justice. BuikenKant, he does not only postulate it. Rather,
he founds it on the inevitability of reason whichsyjust shown and on the following consid-
erations: judgments and knowledge in general imgdwied to the medium of language and
thus to “the understanding” among men. Since sachra@erstanding could only be achieved
through reasoning, we would always have to lookafopnsensus in discussions about justice.
And this is precisely the principle of impartiatilpamely, that exactly that norm, and that or-
der, is right, which all possible interested parto®uld agree to without duress. In addition,
everyone had to respect its dialogue partners aal®qUnlike Kant, however, Habermas
seems to understand the idea of mutual regpaticularly for the autonomous individual
(which is separate from the respect we have jlistdaabout and which is the foundation of

7 Cf. Ekardt, in: Pan Jiahua, Climate Change, fanthing.

18 On the following, cf. in particular Habermas, Beém facts and norms: contributions to a discoursery of
law and democracy, 1995; Alexy, Recht, Vernunftskdis, 1995, p. 127 ff.; Kuhlmann, Reflexive Letztb
grindung, 1985; on a variety of practical applmasi cf. e.g. Apel/ Kettner (eds.), Zur Anwendurg Biskur-
sethik in Politik, Recht und Wissenschaft, 1993.
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freedom and democracy) as depending on the regpemiitural context. In his view, it is a
mere “formal property of modern law” and thus sorhatumore occidental than universal.

This classical discourse ethics, however, is agabject to important desideratezirst, it en-
counters the same difficulties we have already $eeyur discussion about Rawls with re-
spect to the dependence of some aspects (“forntepies”) on their cultural context.
Secongd most discourse ethicists use additional vagué&dvaand assumptions (that each al-
legation a person makes contains an implicit clafraalidity; that the need to look for con-
sensus is a feature of language; that “discoursigation” and a duty to rationality, which
substitutes reason for man as the ultimate godlictwl will dispute in the followingThird,
particularly Habermas and Alexy (in more detaildvél do not sufficiently clarify a very im-
portant point: that not only rules for odriscussionsabout justice but also faxctionsin
justice may be derivedirectly from normative reason, and that there are obligateasons
for this assumptionf-ourth, the classical discourse ethics has so far ordyiged some ele-
ments but not a comprehensive theory of justice.ifigiance, there is no theory of freedom
based on discourse ethics (certainly not one thahiversalin all societiesjntertemporal
between times, anglobal between societiéy — and therefore, previous discourse ethics may
lack the core of all justice. Furthermore, theraasclarification whether human reason makes
the autonomous individuahe relevant standard, which is essential in spuie about uni-
versalism.Fifth, the classical discourse ethics (see below faaild¢thas not yet recognized
that a final concept of a just basic order caroratily be deducted. Such a concept is not only
comprehensive but also does not allow any additipnaciples — which could then qualify,
e.g., freedom and democracy.

3. The case for a more advanced universalist discme theory

Against this background, | would like to proposmadified rational universalisthor an ad-
vanced discourse ethics, which | consider moreuasige and not subject to the previously
discussed shortcomings. This essay, however, igelimo introducing the rational basis of
justice — it cannot explain in detail the immediatglications for the theories of freedom,
democracy, balancing, balance of powers, and domiréhe extension of all these theories in
intertemporal and global perspectives (sustairtghilil his new approach breaks with old lib-
eral-Kantian, but also other concepts in termshefrtrational foundation particularly by of-
fering a transcendental (or elenctic) argument WwH{@nt probably considered impossible
with respect to practical philosophy at the endigflifetime. Transcendental - respectively
negative or elenctic — arguments show that a cestatement (e.g., a specific norm) cannot
be denied without presuming the very ndfriltimately, | want to show: (a) a basic order is
universally reasonable, and thus just, if it isdshen dignity, impartiality and freedom (and
operates on rules of balancing and institutionkEsfdemocracy and balance of powers etc.)
which are derived from those very principles. (l@aRon as the basis of justice is itself ines-

¥ A more detailed analysis (also including more fimbés) of similarities and differences in relationclassic
discourse theory can be found in: Ekardt, The& g,

% The works of Konrad Ott — e.g., Ott/ Déring, ThHeannd Praxis starker Nachhaltigkeit, 2d ed. 206%en
though they are based on a kind of discourse efhicich | consider incorrect in this form, anywagje eventu-
ally Rawilsian in their concept of sustainability.

2L For details, see Ekardt, Theorie, §8§ 3-6.

2 For details, cf. also lllies, The Grounds of E#hidudgement, 2003 (showing also that the presansdend-
ental argument in favor of reason is a “stricthBeendental argument, while the transcendentahagtin fa-
vor of respect and impartiality is a transcendeatgument by implication, whose logical structuesmmot be
represented easily).



capable.

| start with the argument of the “regular” (notiatly logically “transcendental”) lack of al-
ternatives to (b) reason or (a) the liberal pritespof respect and impartiality. As we have just
seen, the deduction of principles of justice ofagib order from a religion, from a particular
cultural tradition, or from selfish preferences Faited. That does not only mean that non-lib-
eral theories of justice are untenable. It alstofed that there does not seem to be an alternat-
ive to reasoning and discussing what is just. meoivords: there is no other way to justice
than through reason. But if tiasic ordermay bereasonableand since there ar® alternat-
ives— due to the refutation of the other theories enaxiust bereasonable (as | will reinforce
below): What principles of a basic order deservedaalled “justified through reason?” For
“justified through reason with respect to what dug be” is the (shallow) meaning of
“normatively rational”. Contrary to the classicahlightenment rationalism (and in a way
contrary to Kant in his “Metaphysics of Morals™jrtg the basic order to reason does not
lead to a substantive list of principles. Therefave can say that normative reason does not
have a specific content and is “open” in this resp&his openness, however, does by no
means imply that the skeptic’s thesis of the aabitess of normative statements is correct. In
fact, the previously shown possibility and the apess of reason imply a different conclu-
sion: If no one knows who might give the best argota in a dispute about justice, but if, at
the same time, reason is possible and seems tdh@utvan alternative, then we must assume
that anyone who possesses some kind of reasonhas@very human being, might know the
best arguments. Then there is no alternative tasaclorder whiclallows such a dispute with
reasons (this does not imply a duty to be reasenatball times, as will be shown in the fol-
lowing). Therefore, principles of justice must bengrally acceptable and ergo impartial, and
we must respect our partners as equals. Hencenhotsoreason itself without an alternative,
and thus not only possible but also necessarytvibeprinciples of respect and impartiality
are required as well. Thus, just like reason ifdek two liberal core principles are founded
on a general lack of alternatives — therefore, thegd not rely solely on arguments against
other theories. (Later on, we will see that thiguanent is also valid beyond the discourse
with and action toward a current dialog partner.)

This argument, that respect and impartiality ardeuit an alternative, can be supported by a
transcendental argument in favor of these two [ples. The transcendental argument sup-
porting the liberal principles can best be demanstt by the following example (based on
Robert Alexy®) which clarifies the logical implication of usirgason with respect to issues
of justice: No one could say “My argument X and thasons could easily be refuted by Mr
P, but you, Q, should believe it, stupid.” And neeccould say: “After P had been silenced,
we could finally agree that X is a good reasonYfdrConsequently, understanding the act of
giving reasons as hierarchical or relative to teespn of the addressee contradicts the very
meaning of “reasons” — a good reasomasvincing and carbe accepted by anyonk fol-
lows that someone who, on the one hand, uses reasanconversation about justice (i.e., by
arguing “because,” “therefore,” “since,” etc.), lmurt the other hand refuses to respect her dia-
log partner, acts contradictory since she deniest Wwar own words (talking in reasornsyic-

ally imply under the rules of discourse. It follows that amgyavho argues in a dispute about
justice andthus engages in reasanust respect her dialog partner as equal. Thigies re-
gardless of whether she is aware of the implicatiminher reasoning or assumes to be reason-
ing for purposes of persuasion only as we are densig strictly logical implications of

% Cf. Alexy, Recht, p. 127 ff.
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speech (not a purely factual self-image, whichnd af itself does not imply anything due to
the is-ought problem). This respect for autonomysek-determination, which reason re-
quires, must be directed at timelividual and thus beespect for the individual autonomfpr
collectives as such cannot be possible discourgega. It is rather the individual, arguing
human being’ Thus, we have a clear foundation of the individtial principle of respect and
human dignity, which Kant still lacked, without hiag to rely on a de facto substantive idea
of reason. In the same way, we can also deriverineiple of impartiality. For the reasoned
dispute about justice, which is without alternasivenust be generally acceptable and thus
partial with respect to its process and result becausenatipere are no alternative substant-
ive standards and because the category “reasors airequal and free appreciation. All of
this is the foundation for liberal democracy — a@nid universal because it is tied to the hu-
man practice of speaking in reasons which transcetidcultural boundaries. Contrary to
Habermas and Alexy, however, all this is not yeplied in our speaking. It rather follows
from our reasoning.

One could argue: Personally, | will never speakntzst people in the world. To see why this
objection does not matter a further step for aréibeniversalism is essential: not only my cur-
rent discourse partner may claim respect and inghiyt If someone ever speaks in reason,
this brings about the principle of respect and irnality along with the subsequent broad
liberties (freedom of speech, property, freedonasgembly, general freedom of action, etc.)
even towardootentialdiscourse partners, i.e., people we do not cuyréalk to. For reasons
concerning issues of justice (unlike statementsuirely private matters of aesthetics) are ap-
parently aimed at anyone who could potentially teefilnem — thus | must respeadt people
once | have opened the discourse in reason. Thawviag consideration can confirm this
finding: No one could seriously say, “The absent Flrcould easily refute my theses at any
time — but you should believe them because of gtupidity.” This doesot justify anything

It clarifies again the logical implications of thategory “reason” — this time beyond the circle
of current discourse partners. Solely relevantgairawhat "reason” logically implies — not
what | factually think or intend when speaking amguing (because this factual assumption is
normatively irrelevant due to the is-ought problem)

Dignity (or respect) and impartiality as the cehttiscourse principles become comprehens-
ively obligatory through the next step: they areessarily principles adction For the open-
ness of reason renders it inevitable to keep thibdudiscussion about a certain question (or a
new discourse on another issue) open in principlieo violates the principle of respect, even
outside a discourse, limits the ability of othesadiurses, since any action (e.g., a law or an in-
dividual act) sets the framework for any furthesadiurse. This thesis about discourse and ac-
tion is again not only based on the argument thbstantive reason, i.e., reason containing
substantive principles, does not exist — an argtiroka lack of alternatives that we have just
inferred in two steps (= reason is open; and aedations limit the possibilities of further dis-
courses and, therefore, should be avoided in bfhhe idea of open reason). Likewise, it is
not only supported by the inconsistency of antd models. In addition, the substance of
the term “reasoning” which can be elicited throwgiother transcendental argument supple-
ments my thesis. No one could seriously say: “Altjio | know that my arguments would not
convince you, if you thought about them for a weglky have to believe them todaydence,

4 Unlike the classical discourse ethics, | do natkhhat that the individual can be “derived” inyaway from
her membership in a communication community. Thusrnains true that autonomy is not a collectigiés-
especially as reason though indeed a common pyopedifferent people does not by definition refera col-
lective (unlike, e.g., the term “nation”).
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dignity and impartiality as a universal basis o$jsocial life necessarily apply to discourses
with respect to procedure a n d resuli$e gist of the matter: the combination of theaac
and the potentiality element of “reasoning” creates®rmative space that binds a person even
if she is not currently engaged in a discoursghis is the foundation of a universal liberalism
in the form of a justification of the principle ofspect and impatrtiality, including its implica-
tions, i.e., the principles of freedom and demogi@uad their further consequences.

This required full autonomy and impartiality lodigaimplies an extensive right to freedom
in the sense of “absence of coercion”. For onhhvgitich a law, | caautonomousldecide
my life plans — a choice which may not be impaireéavor of special perspectives. But how
can we justify the inevitability of reason itselfalready mentioned at the beginning of this
section that it is (I) without alternatives. Fumtimere, it was (Il) mentioned that is at least un-
clear whether the proponent who defends universafigist bear the burden of proving his
thesis. Moreover, and most importantly, (Il) | eapointed out the existence of a transcend-
ental argument in favor of reason. For who calésoaing impossible (as ending in dogmatic
settings), but nevertheless uses the categoryasbreherself by arguing in favor of reasoning
being unjustifiable, and thus engages in reasoom@n issue of normative judgment — and,
in addition, uses the category of reason regardomgnative judgments elsewhere in {ffe-
contradicts herself and cancels out her argumerstwell known that the same holds true for
those who deny the existence of universally validgments altogether. For either such a
statement is purely subjective (and does not rednighing) or, if it is objective, it presumes
the existence of valid judgments itself. As was tioered before, a statement on the question
whether judgments exist is itself a statement enftbld of normative issues and not an ob-
servable fact. If the skeptic argues that this goesoncerns a “meta-level” and was there-
fore a matter of fact, this would be an arbitrapguhatic assertion. Finally, (IV) we simply
presume the possibility of reason every day, when&e establish normative assumptions
and justify them, i.e., claim their objective actadgility (rather than presenting them as purely
subjective). And it seems nearly impossible toaiefffrom using “because, since, therefore”
on normative issues for a lifetime. Thus, the gahpossibility (!) of objectivity in normative
guestions is inescapable.

Therefore, reason and universal valid normspassible In addition, a rational basic order is
necessarypecause (1) it is implied by the principle of imality. For only through reasoning
we can clarify what is generally acceptable, ani ona rational basic order arguments can
reasonably be analyzed. Furthermore, (2) ration&itimplied by the fact that a universal
level of validity is undeniable, but at the sammedievery other idea of justice fails. In short,
the liberal principles already follow from our osganal use of reason (along with the possib-
ility of reason) by the implications of reasonig.the same time, these principles call for a
constant use of reason (i.e., the necessity obrga¥et for the present theory it would even
suffice if reason was only possible but not neagssance the liberal principles already fol-
low from this possibility. Furthermore, reason neadly prevail in questions of justice, where
our once expressed arguments generate the libi@malgbes ofjustice which in turn demand

 An interesting question is whether such a thedghtrdeprive severely disabled people or infantalbfights.
Eventually, this is not the case (which among othargs refers to the scope of “potentiality”), Ekardt/ Kor-
nack, Kritische Vierteljahreszeitschrift fir Gegggbung und Rechtswissenschaft 2006, p. 349 ff.rdEk@he-
orie, § 4 B.

% Of course, a moderate skeptic is conceivable whubts that issues of justice can be decided wibaes but
accepts reasoning on other issues, e.g., “As panycown life plan, | think my decision XY is wellistified.”
This, however, would not change the fact that,esifiés skeptic considers the basic principles aitaty unjusti-
fiable, he could not accept the possibility of edl’ reason.
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rationality in issues glistice.However, it is not required in questions of godd + for “reas-
oning” does not imply a generally binding aestrsetic way of happiness. Those remain our
free choice (and vice versa, aesthetic discoursesad imply anything universal or even
something that could displace justice). Still, theegoing doesiot mean a duty to take part in
a discourse. For our freedom, our autonomy andlmeourses themselves would suffer from
such an obligation to reason.

This entire theoretical approach cannot be doubyegkjecting the principle of consistency it-
self (which is in fact the logical basis of transdental arguments). For consistency and thus
logic (i.e., the possibility of inferring B from Ayhich is based on the idea that within a sys-
tem of statements contradictions are not allowadnot be denied without self-contradiction.
Because if someone says: “If | deny the imperatfeconsistency, | am not tied to
liberalism”, then this person draws a conclusiorsék — which is only possible if she pre-
sumes the validity of (classical) logfé Besides, you can see here (not that this wouleye
topic in this article), that the foundations ofsdaal logic, as such, are probably difficult to
deny. For man necessarily uses the language af togpe man. Furthermore, this language is
not imposed on anyone. It is rather inescapabkvésyone who does not want a lifetime of
talking without reasons.

Thus, a space of universal principles is createchfwhere we cannot escape — without the re-
guirement of context or culture specific additiomwsthout dogmatic settings, without a separ-
ation of action from the discourse, without a “dtdythe discourse”, but with an emphasis on
maximum autonomy of every human being. And evewafwere silent from now on, we
were still caught in universalism. For the unitydidcourse and action has already thrown its
inescapable ties on us which bind us with respedllt potential discourse partners. Thus,
even if we immediately stopped to use reasonswisld not change anything. Moreover,
simply saying, “From now on silence,” is de fadtopossiblefor man as man. Therefore,
every day we renew our commitment to reason, réspepartiality and freedom as soon as
we speak. A fortiori, it is (practically) impossgbto refrain from using the medium “reason-
ing” for life. And even through life-long abstinence of reasgnome could reject liberalism
only if | bear the burden of proof for justice and not tkepsic (which is by no means clear).
In all this, we humans create this space of norgtiAnd since we are humans it cannot be
excluded that we might err on everything which basn said so far. Because of this fallibil-
ity (which does not mean “subjectivity”) | am retant to use the term “ultimate justification”
regarding any ethical approach.

Unlike the classical discourse ethics, this jusdifion for respect, impartiality, and reason it-
self does not only imply certain liberties that peaticularly evidently relevant for a discourse
(such as freedom of speech, freedom of assemblyeedom of association). Rather, the in-
evitability of the respect for autonomy requireguarantee of freedom for all people. This in-
cludesevery conceivable freedothat we know from the canon of human rights tiadit
Only this grants full respect for autonomy — imterof absence of heteronomy as complete as
possible. For instance, whose freedom of occupasenrecy of correspondence, property
freedom of the press, or freedom to move is implainas fewer options to inform herself, to
develop her own personality, to meet other peo@ad-thus would ultimately be less able to
face our arguments with her own free conviction.o/did not grant maximum freedom to his

" Since otherwise she would again be kept in a pagignithough perhaps not strictly propositionalpicadic-
tion. In my opinion this holds true regardless wieetthe skeptic denies the principle of consisteacy whole
or only with respect to pragmatic contradictions1 tBe different transcendental arguments, see dtj&s,
Grounds, p. 129 ff.
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fellow, would therefore not fully respect her autamy, since such restriction would be more
than necessary to ensure the autonomy of all gikeple. Moreover, such a basic order
would not be impartial because it would prefer @ertplans of life to others. In passing, |
note that such freedom is also attractive frompiat of view of instrumental rationality re-
spectively selfish interest. Austification for justice, however, does not require instrumienta
reason (which is not capable of justifying anythiag we saw with preference theories). On
the other hand, thactual enforcementf justice heavily depends on instrumental ratidyal
But this goes beyond the scope of this article, ianddeed a completely different question:
for the enforceability of a rule does not affest jistification. Otherwise we would have to
justify the general proposition: “A rule that is fact infringed upon, is therefore invalid”.
And this sentence is clearly not justifiable (setoty for an exception). Moreover, such a
sentence would face the is-ought problem — the cexuof normative (in-)validity from a
factual observation (low enforceability). Thus, tany to the economic tradition but also to
Alexy?®, a justification of freedom and democracy (théelatimplying a separation of powers
and thus supporting impartiality and rationalitylléws from the principle of respect and im-
partiality as well) doesot require instrumental reason.

4. Refutation of some conceivable objections

The argument for reason and liberal principles thate are no alternatives (in its two vari-
ations: its transcendental and its regular fornt;toamention the other argument that other
theories are inconsistent or unconvincing) canmeotdfuted by classical and hypothetical ob-
jections, as will be shown below. Altogether, itl teems true that discourse theory is the
most promising approach toward a modern universaéind a modern law of reason. In any
case, the controversy about theories of discowasenality should bring about much clearer
arguments in favor of and against universalism ti@nconventional debate about “positiv-
ism or law of nature” (the very notion seems midieg) does. In particular:

(4.1) First, it is harmless that even under maximegual freedom as a prerequisite for dis-
courses there will never be completely ideal disses, which are free from any material,

temporal or intellectual restrictions. For the irapible cannot be demanded normatively be-
cause norms are intended to resolve disputes -ammuchreal order does not comply with this

requirement. That is why our basic order need nabke absolutely ideal discourses, but only
facilitate discourses which are as ideal as passibhd even these “non-ideal” discourses
produce the liberal principles by means of logioaplication, as we have seen. These prin-
ciples are the normative framework for the possibkilts of discussing normative questions
in politics, morals, or law.

(4.2) Second, my argument is not circular in suebag that | arbitrarily defined the meaning

of the category “reasoning” using only supposediiersal significance, and thus in fact im-

properly universalized a typical occidental idear Even a member of a completely “non-
Western” culture such as a Trobriander engagebancategory “reasoning” when he uses
sentences with “because, since, therefore”, ets.iit fact a human universal — even the pro-
verbial Trobriander is therefore bound to the imgtion of this category, which she has
brought about herself. Unlike Alexy and Apel (whoild on the character of language and
“claims” and not immediately on the “reasoning”,eavthough the former seems to imply
very little) | do not hide my conclusions in a perse use of the category “reasoning.” Nor do

8 Cf. Alexy, Recht, p. 127 ff.
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| use a list of good and less good reasons. | asdgime sentences with words like “because”.
Thus, my thoughts claim to be a simple reconsiouctif what every man must logically pre-
sume, if he lives as a human beffigven the Trobriander is not immune to this. Itlisar,
however, that enforcing a discourse rational ursi@ksm among “primitive peoples” could be
difficult.

(4.3) Furthermore, this universalism in issuesustige is not cultural imperialism by making
human rights and liberties a universal requirenoériny basic order: First, very often human
rights or liberties, which indeed fully determirnetextent of just politics (i.e., freedom cannot
be supplemented by additional principles unlessedtare derived from the basic principles as
well; see below 5.) collide with each other. Themgrates large leeway for discourse in which
a liberal theory only determines the rules of bailag (including democracy based on the bal-
ance of powers as the central procedural and utistiial rule), but does not dictate a certain
result. Second, guarantees of freedom create a dpayond the collisions of liberties in
which everyone is free to act completely arbityaaihd may live according to any cultural or
collective way of life. For example, if some Tutkigzomen like to submit to their husbands,
of course they can — it is only prohibited for thesband or father, e.g., to force his daughter
to marry someone or, generally, to forcibly prevéra daughter/ wife from doing or compel
her to do something. A general demand for “morertsice with non-liberal cultures” would
certainly be inappropriate. Involuntary widow bungiin India etc. must not be respected as a
“cultural tradition”. A theocracy, which can onlelsustained by force, must equally be con-
demned because the respect for the individualaisstendentally required and religious or
contextualist ideas are untenable.

(4.4) Furthermore, it is no valid objection thatliacourse rational justice created a dictator-
ship of reason by referring to abstract criteriahsas the possibility of general acceptance,
autonomy and freedom. This follows directly fronesk principles and the is-ought distinc-
tion. For,first, we all may (in this respect Kant and Habermaswamng) comply with the
normative rational principles of justice for oth@n-normative rationamotives — as long as
our behaviorcould also be justified normatively rationally! The pioition of homicide, e.g.,

is probably a normatively rationally required pen. If | comply with this ban, | ardoing
justice — even then, if | abide by the ban, fotanse, due to sheer conformity or instrument-
ally rational fear of sanctior hat therefore citizens’ “attitude” is a mere (empitjcassoci-
ated with the control level) issue of enforcemamd aot a question of justice follows, again,
from the fact that norms of justice are intendedsadve conflicts and that consequently it
must be possible to make them generally bindingleast the latter does not apply to atti-
tudes.Secondwe may not only think irrationally — regardingetood life, we may alsact
completely irrationally (and biased in the sensédapending on special perspectives”). In
fact, we do not a have a real choice anyway becdnese are simply no normatively rational
and impartial answers to whether people in gersdralld see a theater play or should rather
go to the movies. A “midway” between the basic giptes of justice and the private matters
is every political, legal and philosophical balamgilt deals with the conflicting freedoms or
conditions of freedom and is normatively ratioralf give leewayThird, — and crucial — no
one is “heteronomously dictated” anything. | ratigantify what conditions man cannot es-

% These thoughts do not consider in any way wh&tigually accepted as a reason.” Such a “de fe@togni-
tion of the majority” only becomes relevant withime boundaries of liberal principles when it corte®alan-
cing colliding rights: In (many) cases where thisraot only “one rational answer”. Nevertheless, falancing
rules (which represent the limits to democraticcidison) and the institutional rules (= balancepofvers and
majority decisions where “more than one rationavear” exists) can still be deduced rationally.
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cape, if he does not leave the human form of extgtes such. Unlike classical discourse eth-
ics, autonomy as an intrinsic value is not despestitnated low. To the contrary, it is first
and foremosijustified Fourth, anyone who criticizes that the liberal discursbasic prin-
ciples areindependent of the will of the majority would havestwow conclusively why in-
stead a system that “we factually agree” wouldust. Was the Third Reich just through ma-
jority approval? (See abové&jfth, a discourse rational approach remains fallibtessible to
criticize, and open to new insights. Of courselilddity is not subjectivity or arbitrariness.
We are not talking about (indeed arbitrary) deifoms of terms, but about (justifiable) con-
tent. Regarding such content, we might find erame day, as in natural sciences. Still, we
could not call such knowledge arbitrary.

This does not change, if the hypothetical critimdads that we should at least be able expli-
citly to disengage ourselves from the basic libei@ms, as the logical implications of our
own speech could not be stronger than our exdiaiement. After all, this objection is irrel-
evant: first, we are not talking about “any imptioa”, but about something that | reaffirm
every day through talking in reasons, which is itable for a human being. Moreover,
secondly, this implication is logically inescapabontrary, the idea that one could “expli-
citly disengage oneself” is an arbitrary dogmasseation, which is ultimately rooted in the
mere assumption of a general right for completédskermination. And such a right as a
mere assumption (as with Hobbes) is just not camn@ It is only convincing if based on a
discourse rational reasoning — which leads us b@okir implications.

(4.5) Moreover, you cannot argue that a discouasemal concept fails because there was
more thanonereasonable basic order, i.e., “many differentoratlities”. E.g.: “It is rational
for company A to set free as many workers as plesbicause has to make a profit — but it is
not rational for the economy as a whole, becauseiieases poverty in general.” The follow-
ing is true:Of course theinstrumentalrationality of an action might be considered véify
ferently, depending on aims. In our example, therac enterprise and state, have divergent
goals, and we are considering instrumental ratignddowever, “many different rationalit-
ies” only exist if one assumes that there ismomativerationality, so that objectives, norms
and judgments as such are arbitrary and not rdlyowerifiable — and precisely this is not
true for the normative basic order, as was dematestrabove.

(4.6) In addition, my approach does not encoumesaught problem by founding its norm-
ative theory on the existence of the category ed$oning” in humans. However, it is form-
ally true that such existence is a factual mattenlke the implications of reasoning, namely
respect and impartiality, which are logically dexivand not empirically found by asking the
speaker for his factual preferences). Neverthebessere fact indeedrelevant for normative
theories, if it identifies an empiricahpossibility®*® For instance, the norm “You all shall go
jogging to Mars every morning” is not only problamain terms of enforceability, but
already regarding its justification since it defighy cannot be complied with. Because norms
are intended to resolve conflicts; and if normsraoejust difficult butimpossibleto comply
with they do not resolve any conflict (even if thavere any abstract good in regularly jog-
ging to Mars). Therefore (empirically) impossiblerms are not only unenforceable, but also
wrong (which is why the norm that we shouddt resolve any conflicts is likely wrong as
well). However, it is just not any simple fact thmople talk in reasons. It doast actually

% “Empirical impossibility” means an impossibilityhich results from a certain nature of the factuatld: This
is different from the skeptic rejecting justifiaais as “impossible” (which in my opinion is a notive, not an
empirical thesis).
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occur that a human never talks in reasons — amébht be existentially impossible for people
to do this beforé’ Thus there is no is-ought problem in my approaetabse is based on a
theory of impossibility (though it is not a thesislogical impossibility).

(4.7) A universalist liberalism cannot be succdggferiticized by saying: “De facto, free-
dom, democracy, etc. are an invention of the Wéasii$ tends to be true historically and so-
ciologically (or with respect to anthropology) tlgbunot in every respeét.However, a soci-
ological proof of origin does not show that libeidéas are not normatively rationally valid.
For what relevance should a purely factual statérakaut the origin of a norm have for the
guestion of the validity of that norm (if we wait avoid an is-ought problem)? Ultimately,
this is a confusion of factual genesis and norneatialidity. Genesis arguments as a critique
of ideology can always lead to further verificatiohthe validity of the norm — but logically
they can never refute norms.

(4.8) This emphasis on the normative independeh@umiversalistic liberalism from “em-
piricism” and the respective “context” does notdenmy discourse ethics approach “context
blind” — though some might think so at first glanG# course, a normative universalism does
not state: “In Taiwan, some women factually do seheir husbands. Therefore it is a good
thing.” Butfirst, we are free (see above) to use the margins ahbisg where freedoms col-
lide as well as our private space of the “good lifieorder to live according to certain cultural
traditions or certain “social contextsSecondthough | do not admit facts — in addition to so-
cial facts natural facts are often included in tloéion of “context” — as a reason for norms,
they are indeed relevant for the application ofibem. We have already seen: While | can-
not derive the prohibition of manslaughter (normoni the fact that, for example, X killed Y
yesterday (fact). The actual killing is still reett when | have to apply a norm, here “prohibi-
tion of manslaughter” (which in turn must be nonwvelly justified, e.g., through liberties) in
an individual case because | need to know, whetieenormatively determined requirements
of this norm are actually met.

(4.9) Finally, you cannot suspend discourse ratibbaralism through an endless discourse
of doubt, i.e., a person wants to be bound by tiveciples only after having discussed the
validity of the concept time and again. First, evemo does not accept the validity of dis-
course rational principles is bound to respect stoce de facto acceptance is irrelevant for
the justification of norms. The principles’ bindimgture is instead based on a reconstruction
of the conditions and implications of human spef@ettegory “reasoning”). In particular, my
discourse theory is not a theory of de facto cosisainagreement (as many reproach Haber-
mas) but a theory of accefiility in a sense of independence from special persgsctiv
Second the required solution of conflicts among humankjch is the function of norms,
would be repealed if someone were given a veto p@against this approach of justice for
turning stubborn (the same problem as with the afdactual consent). Eventuallgyeryap-
proach of justice would faillhird, this fictitious objection misinterprets the fallity of the-
ories: of course, it must always be reconsidereetidr a discourse theory indicates the right
basic order, and our decisions must remain operfuidther developments. This does not
mean, however, that in the meantime, those prawsibndings could be disregarded. Other-

L The only exceptions are small children and menwitabled. However, since they do not have a ehdhis
does not cast doubt on the thesis of impossibility. the fact that, of course, human rights alsdyafipthese
groups, see Ekardt, Theorie, § 4 B. lll.

% 0On the history of liberalism and Protestantism, Effardt, in: Ekardt (ed.), Generationengerechiigked
Zukunftsfahigkeit, 2006, 27 ff. Of course, empitigahere are also early versions of democracy agremchaic
peoples (i.e., non-Western peoples).
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wise, norms could never resolve conflicts.

(4.10) One very last point need to be discussedt m®t true that freedom and autonomy
make people unhappy? Is it not true that many ge@Me about the “feeling of togetherness”
(“Gemeinschaftsgefiihl”) in closed societies (sushttee GDR), the “Golden Youth” in the
Third Reich or the “beautiful camaraderie in iINehrmacht”?Is it not true that many people
worldwide feel overwhelmed by the requirement to*®atonomous”? Factually, this might
indeed be true. Not by chance did right and lafili@rian regimes of the 20th Century — as
anti-liberalisms — arise especially in the histarimoment in which the rationalization of our
existence carried away more and more traditionagaicgies. Similar de facto causal relations
are likely to explain (in parts) the emergenceaafaly’s anti-liberal terrorism in some coun-
tries. There are at least four reasons, howewsq (ather formal and two more substantive
reasons) why this does not refute a liberal unaless. First, to conclude the validity of a ba-
sic order from the actual happiness of the citizerwven if in fact “many people” should be
happier in authoritarian states (which | doubthneainters the is-ought problem, and as such
is untenable Second the claim that the happiness of citizens is theasare of political
justice, is an unfounded hypothesis, which thuegwut to be arbitrary and a dogmatic set-
ting. Or it ends up in an infinite regress, if same asks, why the state should give a kind of
happiness guarante® its citizens (and not only th@ossibilityto pursue one’s own way of
life). This leads directly to the next poifithird, the happiness of some people in authoritarian
states, if it actually existed, is usually bougbady by the suffering of countless others. Here
| think of, for example, the countless people ia @DR who were mentally deformed by fear
and intimidation, who were persecuted and had totpa price in order to allow others to
have a “great time at the Free German Youth (FOP)urth, the “objection of happiness”
misconceives the basic intention of liberalism. & very idea of freedom is intended to al-
low everyone of us our own pursuit of happinessréfally want to, | may also use it to “sub-
ordinate” myself to another — such as my partner a collective. | do not have such freedom
of choice in an authoritarian state. Moreover,ribstatehood is rather supportive of than det-
rimental to happiness in other aspects, too: Bardil principles promote economic and tech-
nical innovations — which can improve the situatodrall people (e.g., in modern medicine),
if one can overcome their prevailing lack of intenporal and global justice. Liberalism is an
essential condition of our prosperity — it was leggatainty based on human rights that paved
the way to capitalis— which also tends to support happiness, at lgash a certain level of
wealth. Ultimately, a liberal-democratic organipatiof our social life is also in a way inevit-
able. In the West, this is already true today andiéw of the rationalization trends, soon it
will probably be true worldwide: For once we haearhed to decide autonomously about our
lives, this is something we can hardly decide tgdét Therefore, there is no way back into
the coziness of pre-modern societies — even ifigasand Stalinism were attempts in some
way, to undertake precisely that step back to & trefore a liberal-individualistic society.
Moreover, such coziness was and is usually gardistith economic and technically less ma-
ture states, such as a quasi non-existent heakhsyatem, government tyranny, and social
control to the greatest extent possible — a faat thitics of liberalism irritatingly often ig-
nore¥

¥ This point is not made entirely clear in the dasmper by Jellinek, The Declaration Of The RigbfsMan
And Of Citizens: A Contribution To Modern Constitutal History, 2007.

3% Generally, even a religious fundamentalist mayapgose the universal liberal justice. Factuallyjodent Is-
lamist will refuse to accept the validity of libérideas. However, even the Islamist, who disputéh argu-
ments at least occasionally in his life (see thdsites of relevant organizations!), is normatividgically
bound by the implications of the category of “ra@ng.” Those he cannot invalidate by dogmaticadiferring
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It is finally worth mentioning that universalism @ not require Apel's and Habermas’s
much-criticized assumption that a characteristiGafan language was to search for con-
sensus (which is why they impose a discourse didigaon everyone) since my approach
refers to “reasoning” rather than “language”. Tla¢une of language “in itself” is irrelevant to
me. Only the character of “reasoning” matters. Beshwe should not call it a “procedural”
theory since thenity of discourse and action resultssimbstantiveprinciples.

5. New concept of freedom: The protection of fundaental freedom conditions, multi-
polarity, intergenerational and global justice

The idea of autonomy and impartiality is thus uneadly justified as the basic element of so-
cial life. On this basis, we could now develop edty of freedom, democracy, balancing, bal-
ance of powers, and political governance (respelgtienforcement of justice) that would also
enhance some of the aspects discu$s€tis would also show us that the liberal principle
(and their numerous implications in the area oédieem conditions, e.g., welfare, etc.) are not
“empty”, but can exclusively and completely detareniwhat is just, including the remaining
margins for balancing and rules of procedure. Badrly important is the (new) understand-
ing of freedom. Elsewhet® | try to show that the guarantee of freedom nalst include a
right to elementary conditions for freedom, sucHifas health and subsistence. For without
them there can be no freedom, so they are (moaalliylegally) logically part of the concept
of freedom. Furthermore, | discuss that, contrarglassical liberal traditions, freedom must
equally mean protection against public power aradgation from other people by public au-
thorities. Similarly, | attempt to show (morally categally) thatonly the basic liberal prin-
ciples and their numerous implications may be fpies of justice. It would be inadmissible
for politics to consider additional concerns unttex concept of “public interest” (Gemein-
wohl) beyond liberties, rights to elementary pratibans of freedom, and the certainly nu-
merous conditions supporting freedom in a broadesa (a spot at a kindergarten, protection
of species, etc.). This results from the inescapabinciple of autonomy, which forms the
idea of self-determination of the individual. Tlatér may only give way to (democratic, un-
derstood as based on a balance of powers) heteypiifaitme self-determination of several in-
dividuals is affected. Only these principles foll@eductively from the discourse rational
basis of argumentatioh.

to God's word, whose validity depends on the vetigtence of God. Religion is by no means “just edain” as
liberal universalism. The same holds true for pe¢imdric ethics, which claims that the capacityduoffering is
an inescapable basis of normative theories. Focdpecity for suffering, unlike reason and dignigmot a lo-
gically necessary condition of human reasoning.sTisuffering” as a basis for a normative theorarisunfoun-
ded dogmatic setting and fails on the is-ought lenob The latter is ignored by Ott/ Déring, Theorie.

% Particularly on the theory of freedom and balagcisee Ekardt, Theorie, § 4; Ekardt, Die Verwalt28d0,
Beiheft 11, p. 27 ff.

% See footnote 35.

371t is not paradoxical that the principles, whiale anplied by the discourse, at the same time fdéyermine
the possible content of justice discourses. Thezeaanumber of reasons for this (including thatewlay re-
mains for discourses about “the good life”; thatliscourses about justice, conditions for discaursged not be
addressed as sudhat a wide range of discretion remains in balamceolliding freedomsthat discourse condi-
tions sufficiently reflect the potential complexity discourses about justice; that it is the onbywo preserve
the principle of autonomy, etc.). The classicatdigse ethics, however, appears empty and overfgpat the
same time. It is empty (in the sense of Hegel'sque of Kant) because as a universal criteriorttier validity
of the results of discourses it offers only thenpiple of impartiality (i.e., the principle of bgrgenerally ac-
ceptable). This principle, however, is empty withthe further clarification by means of autonomyg. d&s |
have been practicing in this case). When can wealgtsay (without other principles) that somethiagimpar-
tial” respectively “generally acceptable?” A promxamination of this question is obviously impotsibecause
we would need a further substantive criterion (likéh the old Kantian categorical imperative, whistthe pre-
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Potentiality and other arguments even require g&eption of freedom through times, i.e., a
protection of young future people by fundamenigits. This leads us to an essential question
of modern societies and tiheal current issue of justice: the extension of tha@ple of free-
dom in time and globally. So far, a basic orderjolwifocuses on autonomy, is mostly only
intended as an order within every society — evethbge authors who think universally. It is
not understood as an order between societies webattimes. This ignorance leads to seri-
ous long-term hazards for freedom — by openingaguestion the physical basis of our
autonomy. Now there are three arguments in favah@thesis that morally and legally (as a
re-interpretation of the constitutional term “freed’) we must protect the autonomy of
young and future humans — consequently, that tiseae“time-neutral” and “global” protec-
tion of freedom, including the elementary condiidar freedom, i.e., life, health and subsist-
ence. The possible arguments are linked to todéigtourses, to future discourses and to fic-
tional discourses between different times and éeaivtime-spanning” principle of autonomy
from all these three levels. Here, | can only lyi@ftroduce the first two arguments for in-
tergenerational justiég they also apply to people living far away in terof space (global
justice).

a) Potentiality As we have seen, we owe respect, impartialitg, s freedom to all
potential participants in discourses of justicefdet, young and even future people are
such potential participants. Therefore, they desem equal (and equally effective)
protection of freedom. A transcendentally inescépdiberal theory of the constitu-
tion based on the use of the innate category “reagpwhich is innate to every hu-
man as human, is inescapably univerbalt, also intertempora{and global). Thus, a
universal rationalism is necessarily also interterajty (and globally) oriented — even
though we have not noticed this before.

b) Eternity The idea of universal justice, at least sinceBEhkghtenment, is just to make
lasting “truths” beyond historical contingencies the badigll morality. And this is a
good thing. For at that point in their life, youagd future (and due to the discourse
rational approach every human as human) have raghesery point in her life, since
she is a being capable of reason, or discoursexatmhomy. Note that a right which
will definitely occur at some future time, must significant already today. Because if
| damage livelihoods today in ways which preveniing and future people from en-
joying their freedom from interference in subsisinlife and health, | will injure
them at least at that later date in the futurethat time, however, the damage is irre-
versible, and thus the affected right could no &nggerve its purpose: to guarantee a
safe protection against interferences. The sangeftunded requirement of protection
applies to young people; this leads to a protecdgeinst long-term hazards.

This means that future people will enjoy fundameengits in their future — and that young
people enjoy a protection through fundamental sghthich covers their entire life, thus in-
cluding protection from hazards in the distant fattAs indicated, these arguments also build

decessor of the principle of impartiality). If easkic discourse ethicists responds: “Of coursecgsuonly de-
termine general acceptability in a real discoursiegh | continue asking: “What does that mean? Dtoeean
that any result of an actual discourse is constigedid? If not, Which is the substantive criterimndetermine
whether a result is valid?” If the answer is “théearion of impartiality” then we are back at tharsing point
and trapped in a vicious circle. Therefore, | cllascompromise which claims to be neither “emptyt’ fsup-
plemented by contextualist ideas.” It rather trates transcendentally derived and deductively eséthiprin-
ciples into a theory of balancing which does nadly axhaustively specify justice, but which can aésactly
identify leeway in which different decisions arstju

* For a detailed explanation, cf. Ekardt, Theori6; 8nnerstall, Rechte zukiinftiger Generationer®919
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a justification for a global-transnational protectithrough fundamental rights. Of course, this
intergenerational and global freedom is subjectdéonocratic (based on a separation of
powers) balancing with the freedom of those pedipieg here and now (and their element-

ary conditions for freedom as well as conditiongpsrting freedom of the here and now liv-

ing). That is why, ultimately, a theory of balargiis the core of a moral and legal theory of
fundamental rights. | explain this theory in moegail elsewheré’

Prof. Dr. Felix Ekardt, LL.M., M.A., University &ostock and Research Group Sustainabil-
ity and Climate Policy, KonneritzstraRe 41, D-04228pzig, felix.ekardt@uni-rostock.de
www.sustainability-justice-climate.eu

% Cf. Ekardt, Theorie, § 6; for a more classicatdasion, cf. Alexy, A Theory of Constitutional Rtgh2d ed.
2002.



