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Toward a New Concept of Freedom, Protection Rightgand Balancing

Neither the scope of “protection obligations” whiene based on fundamental rights nor the
theory of constitutional balancing nor the issue“albsolute” minimum standards (funda-

mental rights nuclei, “Grundrechtskerne”), whichyeto be preserved in the balancing of
fundamental rights, can be considered satisfagtordsolved—in spite of intensive, long-
standing debates. On closer analysis, the commea [@v definitions turn out to be not al-
ways consistent. This is generally true and witpeet to environmental fundamental rights
at the national, European, and international levRegarding the theory of balancing, for the
purpose of a clear balance of powers the usualgypie of proportionality also proves spe-
cifiable. This allows a new analysis, whether fundatal rights have absolute cores. This
guestion is does not only apply to human dignitg tre German Aviation Security Act, but
even if environmental policy accepts death, e.gam@ing climate change. Overall, it turns

out that an interpretation of fundamental rightsigthis more multipolar and considers the
conditions for freedom more heavily—as well as filmedom of future generations and of
people in other parts of the world—develops a ggrabmmitment to climate protection.

|. Misunderstandings about environmental fundamenta rights, environmental national
objectives, and sustainability — nationally and trasnationally

Climate change is coming faster and more draséin #xpected. From the current perspective
of scientists the issue is to have basically mB&& greenhouse gases in the West and minus
80% worldwide in 2050 to avoid a world sufferingrm huge economic damage, wars over
resources, migration flows and millions of deadged As outlined in the cited reference,
the existing international, European and natiofiedate policy is far from reaching such re-
duction objectives and their effective enforcemevttijch is not frustrated by loopholes and
computational tricks, even though there are (texdirand legal) concepts for an appropriate
response to the problem. Even an intensified warddly European (or in some aspects nation-
al) approach on climate protection would be possiblestrictive measures were combined
with border adjustments for imports and exports iamabrts?

But may someone demand a more effective climateyblhsed on German, European and
international fundamental righfsRot in a sense that someone could found a claima &pe-
cific control instrument on fundamental rights, petrhaps to increase the effectiveness of cli-
mate policy as a whole—though a significant leeveaythe legislator remains. In principle all
this concerns three separate legal spheres—nafionilis example: German), European and
international laws of fundamental and human rightswever, the following will show that
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! These introductory questions are not discusseel inedetail as they have been treated several ti@fese.g.,
Ekardt, in: Pan Jiahua (Ed.), Climate Change ardgBuApproach, 2010 (forthcoming).

* Cf. Ekardt/ Schmeichel, Critical Issues in Enviremtal Taxation 2009, 737 ff.

* For details, cf. Ekardt, Theorie der Nachhaltigk&®echtliche, ethische und politische Zugange,92@6;
Ekardt, Information, Partizipation, RechtsschutmzZ@duralisierung von Gerechtigkeit und Steuerunder Eu-
ropaischen Union — unter besonderer Beriicksichtjgler Aarhus-Konvention, 2d Ed. 2009, 88§ 1, 5.



the legal issues are the same on each level, stt\weth respect to substantive law. Thus, it
appears justified to undertake a uniform analy$isundamental rights. Any particularities
will be indicated in every case.

In general, the conflict over the right climate ipplcan be regarded as a conflict of compet-
ing interests and thus as a balancing problem.nBadg in a broader sense is a core issue of
the German (and European) discussion in publicdad especially between economic and
environmental concerridt refers to a—if not the—fundamental phenomenblaw: to find a
just balance of conflicting interests, no matteretier we call it jurisdiction over discretion-
ary decisions, proportionality test, or simply lmadag. For, ultimately, any application of the
law must do justice to the conflicting spheres gndrantees of freedom of the people in-
volved. Thus, all this can therefore be traced liadke constitutional requirement that the le-
gislature shall undertake a fair balancing of tbaflicting interests. The framework for the
legislative balancing is usually referred to asgortionality test. The administration is mainly
determined by legislative acts and its balancinpaity is initially (mostly) limited to the in-
terpretation of the factual requirement of the dtads which the legislature has enacted as an
expression of its balancing (if those standardgdeaom for interpretation). The administra-
tion is more flexible where the legislature hascaisidered the respective interests so far but
has left it partially for the administration to d#e. In Germany, this is called discretion (Er-
messen) or (planning) assessment (planerische AbwdgThis concept applies cum grano
salis regardless of the respective level of law.(Bational, European or international law).
Regarding balancing in the area of environmentalgation, not only economic freedom but
also environmental protection itself must be com®d (partly also) as an aspect of freedom
and fundamental rights. This is certainly not @iatistatement but a rather controversial find-
ing (if one pursues a challenging concept of emvmrental protection) which requires closer
investigation when the conformity of the existingnate policy with fundamental rights is
analyzed.

For some time the framework for any discussion aleovironmental has been the principle
of sustainable development. Internationally, sustaility has ever more often been named a
key objective of policy for 20 years, whether bg tiN, the EU or the German Government.
It is however not always taken very seriously. Tritention of sustainability is to extend law/
morals/ politics in an intergenerational and glatesipect. In contrast, a common understand-
ing—also among lawyers—is that sustainability mspdy a balanced pursuit of the three pillars
of environmental, economic and social issues, dessary even without a time- or space-
spanning aspeétlt was the topic elsewhere that this is at leasteading, that it sticks to the
demand for, in the full sense of the word, eterthaigrowth which—in a physically finite
world—cannot be fulfilled, and that this “pillar{gpective” is also incompatible with interna-
tional law’s founding documents of sustainability.

* Cf. pars pro toto Erbguth, Juristenzeitung 20@ #.; Erbguth, Zur Vereinbarkeit der jingeren &gulie-

rungsgesetzgebung im Umweltrecht mit dem Verfassungd Europarecht, 1999; Erbguth, Rechtssystemati-

sche Grundfragen des Umweltrechts, 1987.

> Cf. for this understanding of the principle of miisability (and with references to opposing viev&ardt,

Theorie, § 1; Ekardt, Zeitschrift fiur Umweltpolitind Umweltrecht 2009, 223 ff.; with a similar régbut so-

mewhat differing arguments) cf. Appel, Staatlichekidnfts- und Entwicklungsvorsorge, 2005; Ott/ Dgrin

Theorie und Praxis starker Nachhaltigkeit, 2004¢k die Verwaltung 2007, 413 ff.

® Cf., e.g. Steinberg, Der 6kologische Verfassuregdstl998, S. 114; Beaucamp, Das Konzept einemitsfa-

higen Entwicklung im Recht, 2002, S. 18 ff.

7 Ekardt, in: Pan Jiahua, Climate Change (forthcgiikardt, Zeitschrift fir Umweltpolitik und Umwtegcht
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Fundamental rights issues take us to constitutitavalin a functional sense, which also in-
cludes European and international “constitutiodai¥.? Environmental and climate protec-

tion, however, is rarely addressed as guaranteddrimamental rights, but is rather assigned
to the category of “national objectives,” thus lthea Article 20a of the German Constitution
(Grundgesetz, GG) or, in European law, on Artidd TFEU. Nevertheless, it seems consti-
tutionally essential to consider fundamental rigftse interpretation of fundamental rights,
unlike state goals, does not only generate powealba legally enforceable obligations of the
government. Furthermore, fundamental rights arestt@ngest element of a liberal-democrat-
ic constitution. Moreover, on a constitutional lexa@/ercoming the economically oriented un-
derstanding of freedom could also be the esseahesileratum of a more future and globally
oriented (thus: sustainable) legal interpretat®y.the way, restrictions in favor of environ-

mental protection “for the sake of real people@nitions of) freedom” (as embodied in fun-

damental rights) might also be motivationally mucbre plausible than the usual, fairly mis-
leading antagonism of “self-development versus remvhental protection,” as latently af-

firmed by national objective provisions.

Accordingly, earlier—and even today in internatidas—there was often, or is respectively, a
discussion about environmental fundamental rigts environmental fundamental rights or
“climate fundamental rights” would mean a breakhwihose traditional views diagnosed
above. In the academic international law debaték@the practice of international law), the
idea of strong or even absolute, i.e. not subgany balancing, environmental fundamental
rights seems to gain support. In national deb&iesever, environmental fundamental rights
are considered non-specifiable and subject to belgntherefore ultimately not helpful. Of
course, the vague content of an “environmental dmehtal right” would only result if one
generally introduced a fundamental right “to enmirental protection”—or more specific in
our context: “to climate protection.” This, howeyes not my intention here. | am only con-
cerned with the question, whether a correct ingggtion of fundamental and human rights
(nationally or transnationally) results in gredtrels of environmental protection than is of-
ten assumed. Such an interpretation would buildlogady existing fundamental rights, with
the consequence that current climate policy mightnbconflict with fundamental rights. Of
course, even if the issue is within the scope ffn@amental right, the problem of necessary
balancing cannot be avoided. But this problem agph precisely the same way to other fun-
damental rights as well (balancing is commonlyezhliproportionality test”). Therefore, the
subject of the following analysis will not be triu;mdamental rights “to environmental protec-
tion.” At the same time, we will not limit ourselv@o accepting the common assumption that
basically all aspects of fundamental rights whiohaern environmental issues are covered by
the right to life and health, which then (a) inaddho provision for preventive aspects, (b) de
facto prefers the defensive aspect of the fundaaheight to its “protection obligation” (sup-

2009, 223 ff.; Ott/ Doring, Theorie, passim; padlgo Appel, Zukunftsvorsorge, 339 ff.; Kock, Diewaltung
2007, 413 ff.; cf. also (implicitly) Unnerstall, Blete zuklinftiger Generationen, 1999.
 On the controversy about statehood and the existeha constitution, cf. recently Méllers, Der mésste Le-
viathan, 2008.
° For an outline of the common discussion, cf. SciwRiadefeldt, Okologische Menschenrechte, 2000ff.33
and 40 ff.; cf. e.g. Steinberg, Verfassungsstadf, #. (explicitly criticizing ,environmental fundaental
rights"); Hattenberger, Der Umweltschutz als Staafigabe, 1993, 77 ff.; Gibson, Saskatchewan Lawigev
1990, 5 ff.; Nickel, Yale Law Journal 1993, 281 228cf. e.g Kiss, in: Kromarek (Ed.), Environnemetdroits
de I'homme, 1987, 13 ff. (showing a more positigadency); on the notion of ,third generation humights*
cf. e.g. Donnelly, in: Brolmann/ Lefeber/ Ziek (Ezd?eoples and Minorities in International Law, 39919 ff.
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posedly because of further needs for balancingraéipn of powers, etc.), and (c) for the rest
fails to concretize environmental protection whigbuld be required to render it practically
relevant. It is precisely this approach toward tpobion obligations” (including its adminis-
trative consequences) that will be subject toasith in the course of the following analysis.

Il. Fundamental rights against climate change—onlysubordinate and vague “protection
obligations*?

1. Problems of the existing case law

It is well known that in particular the German ctitogionaf® and administrativé courts are
very reluctant to recognize environmental positibased on fundamental rights and previ-
ously rejected corresponding claims for violatiaisfundamental rights on environmental
protection issues. They already avoid the term tgmion rights” which would clarify that
subjective, individual rights are concerned (evVehey are subject to balancing with conflict-
ing legal positions)? Especially (but not only) in constitutional lawses there is often not
clear distinction between the tests of admissib{Zulassigkeit) and substantive foundation
of the claim (Begrundetheit). Thus, eventually—caftaging the question whether a subject-
ive, individual right exists—it remains unclear, aththe respective issue is: whether the
claimant has an own right that allows him to bramgaction (Beschwerdebefugnis), or wheth-
er the underlying action is within the scope of thgpective fundamental right (Grundrechtss-
chutzbereich) or it is an issue of restrictions thie respective fundamental right
(Grundrechtsschranken). In spite of the differezguits (compared to actions in the area of
environmental issues of fundamental rights) thisnigeapplies even to abortion decisiofs.
The basis for all this is the already mentioneda ittt protection rights only describe a goal,
but no exact scope of protection, and that one baly to examine whether the protective
measures taken are obviously insufficient. Howetrer,latter will always be denied, since in
Germany some legislative efforts can be found f@r subject, which then qualify as per se
“not evidently insufficient.* It will be elaborated later that both this resard its reasoning
(which is in fact rather proclaimed and reasonegjhbdeserve criticism.

From the outset, the ECJ case law is hardly deviot¢le issue of protection rights as such—
European fundamental rights are included in thacésthe Lisbon Treaty binding) Charter of
Fundamental Rights (ECFR) and in Article 6, parpgra-3 EU°. The ECJ has not even spe-
cifically addressed fundamental protection rigtgaiast the community. Within the Member
States, it recognizes the possibility of thosetsghOf course, to exaggerate only slightly, the

19 Cf. the basic decisions in German Federal Cotistital Court, Vol. 49 (BVerfGE 49, 89 (141)); VA3, 30
(57); Vol. 56, 54 ff.; this problem is ignored iroGzinet, DVBI 2008, S. 760 ff. (citing further aeadic literat-
ure which does no perceive this issue); but cf.géosu, Archiv des offentlichen Rechts 2008, 3465€&hwabe,
Juristenzeitung 2007, 134 ff.

1 On the example of aircraft noise, cf. German Faldédministrative Court (BVerwG), NVwZ 2006, 1056 f

2 A somewhat special case is nuclear law. Cf. lat€lgrman Federal Administrative Court (BVerwG), Reu
Zeitschrift fir Verwaltungsrecht 2008, 1012. Onrii@al position, cf. Dolde, Neue Zeitschrift furevaltungs-
recht 2009, 679 ff. Nevertheless, the reasoningg@following statements also applies to this afdaw.

B Cf. German Federal Constitutional Court, Vol. B¥€rfGE 39, 1; 88, 203).

“ On the example of nuclear law, cf. lately Germagddtal Constitutional Court (BVerfG), Beschl. v.
29.07.2009, 1 BvR 1606/08, juris n. 19.

 On the former derivation of unwritten EU fundanamrights, cf. EUGHE 1970, 1125, n. 4; 1974, 49113
On the new legislation with an explicit ECFR, ckafdt/ Kornack, ZEuS 2010, 111.

¢ Cf. e.g. ECJ, OJ 2003, 1-5659; 2004, 1-9609; 198007; 1994, 955. In contrast, the ECtHR does eetrsto
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ECJ structurally fails to do almost anything whimbuld bind the EU in any way. It rather
seems to be driven by the unspoken intention te tie EU Commission and Council plenty
of rope in the determination of their policies. Shhe existing case law lacks any real refer-
ence points for the issues discussed in this artidiough the ECJ regularly requires Member
States to comply with certain environmental requeats, this has nothing to do with the re-
cognition of protection rights. It only refers toetfact that the Member States are obliged to
effectively implement certain environmental deaisicof the EU Commission, the Council
and the Parliament. Thus, at its core, it is jusisaue of enforcement of simple (not constitu-
tional) European law; and it also completely urtedlao the precise content of that law. Pro-
tection rights, however, would seek to oblige thé¢ IEgislative bodies against their will to
something. There is, however, no example appacgrguich right. And because of the indic-
ated intentions of the ECJ, it seems likely thas ik not going to change significantfy.
Though Article 37 ECFR, which formally has enteneit force at the end of 2009, does con-
tain a commitment to environmental protection—aktde previous EU and EC Treaties—it is
not designed as a fundamental right.

Regarding the ECtHR, the situation is basicallyilsimalthough somewhat differentiated in
some aspects. Like the German Federal Constitutidoart, the ECtHR has in fact recog-
nized obligations of the states to undertake ptotecctions in non-environmental cases
based on fundamental rights, though not oftdrurthermore, the ECtHR has already granted
information rights concerning environmental damagéisough confusingly not based on the
right to life and health, but on the right to piyaunder Article 8 ECHR. However, all en-
vironmental cases of the ECHR are ultimately lichite ensuring that in the course of admin-
istrative decisions, the concerns of individuale adequately considered and, for example,
the facts are raised carefully. This was expressest recently in a case of mobile commu-
nications?! It appears that the obligation to adopt other,eveffective laws on the basis of
protection rights, which would trigger a reorieraatof the whole society and would not just
keep my privacy somehow “free from pollutants andse,” has not been a subject of an af-
firmative ECHR judgments, so far. Neverthelessin@gknto account this background, it can
be stated that if any, the ECHR could be opendogeizing protection rights with respect to
climate change.

In any case, the mere factual existence of case&l¢®s not per se mean that it is right. And it
does not simply apply because judgments only dexisigecific case, but do not determine an

pursue any theory of the functions of fundameritdits (in the sense of distinguishing between a&mef and a
protection function). However it apparently recags “protection” positions though their scope has yet
been spelled out, cf. e.g.ECtHR of 08.07.2004, 8892, n. 78 and passim; ECtHR, EUGRZ 1995, 533)(53
7 Of course, there are cases, though they are mo¢mws, in which the ECJ has declared EU legahamitsfor
formal reasons, e.g. due to a lack of legislatiompgetence. But there does not appear to be anyircaggich
the ECJ has ever required the EU to enact legaigioms against their will.

8 For details, cf. Ekardt/ Susnjar, ZG 2007, 134 ff.

¥ Cf. e.g. EGMR, Urt. v. 21.01.2009, lll. Kammer BsMr. 67.021/01.

* Consequently, the debate about EU environmentaldmental rights is currently focused on this psion,
cf. e.g. Jarass, EU-Grundrechte, 2005, § 34 n_; U#rpmann-Wittzack, in: Ehlers (Ed.), Européais&wrind-
rechte und Grundfreiheiten, 3d Ed. 2009, § 3 n. 19.

! Cf. ECtHR, NVwZ 2008, 1215 ff.



abstract and general nofi® Thus, in the following we will test and analyzesamewhat
altered interpretation of existing law (based adigial interpretation, i.e. by interpreting fun-
damental rights, not on policy considerations ‘&laygesting a legislative change of the cata-
log of fundamental rights”). But what could an mgtenerationally and globally extended, i.e.
better complying with the requirements of sustailitgbinterpretation of freedom and funda-
mental rights look like to be more precise thanrtitber vague discussion of an environment-
al fundamental righ?? In deviation from the probably prevailing view @ermany, on closer
examination we can notice that the wording andsiystematic position of the fundamental
concept of freedom, which is implied in the fundamaérights, in the German Basic Law and
in the ECFR-as well as ultimately also in the ECBIiygest a more complex interpretation
than previously, which has important implicationghe climate context. Therefore, the res-
ulting findings can ultimately be applied to anyioaal or transnational human rights protec-
tion—also—against climate change.

2. Intergenerational and global scope of fundamentaights, protecting the conditions of
freedom, and multipolarity of freedom

The starting point for our considerations is theai@f liberties as classical-liberal guarantees
of self-development. So far there is no need tiicae the prevailing view. In addition, free-

2 Even in the exceptional case where the writtenrlales differently—cf. Sec. 31 para. 2 German Faldéon-
stitutional Court Act (BVerfGG) — the resulting gaal norm’s only content is that a legislative iadts specific
formulation is declared void (here based on arpadidr an abstract legal review (abstrakte Normairidle).
Thus, once again, the final judgment concerns argpecific constellation (although this can be dameng,”
too, in a liberal-democratic system, normally sacttecision should nonetheless be recognized, #ieceltern-
ative is even less desirable in terms of freedamitfwould ultimately be some kind of anarchy).\wayer, it is
by no means prescribed abstractly and generatly,irethe context of Sec. 31 para 2 BVerfGG, thatre was
no need in every court proceeding and in everyiegidn of the law to search again for the “rightterpreta-
tion of the law.

# Laws, regulations, constitutions, etc. remaindhby abstract and general norms. Neverthelessaitégeptable
that the practice often turns to existing judgmehbécause (and only) in the event that no subsiagrtbunds be
argued in favor of a change of legal opinion, theden of argumentation bears on the party chalfentiie ex-
isting legal opinion from previous case law (inddia for reasons of legal certainty), cf. Alexy,etie der jur-
istischen Argumentation, 2d Ed. 1991; on the ratiiby of the application of the law and the methaddegal
interpretation, see Ekardt/ Beckmann, Verwaltungsar2008, 241 (244 ff.).

* We could often extend the following arguments bgvpusly establishing that freedom or the undedyi
principles of human dignity and impartiality are thniversal - and sole — basis of a just basicrofeler reasons
of space, this is omitted here. On details, cf.rBkaTrheorie, 88 3-6; similar in his basic oriefdat Alexy,
Recht, Vernunft, Diskurs, 1995, 127 ff.; partly alslabermas, Faktizitdt und Geltung, 1992, 109Hkardt
a.a.0. also on the differences particularly to Halas and Rawls, A Theory of Justice, 1971. as aglbn the
fact that only those constitutional theories sholayva constitution like the German Grundgesetz ghtriand
what the meaning of its fundamental concept (hudignity), from which other findings can be derivésl (of
course, regarding the meaning of dignity, theretiger often overlooked constitutional evidence; lselow in
detail).

» The issue here is thus an interpretation of allhmental rights. The rights of equality which dit seem to
fit are ultimately special protections thfe same / equileedom and thus do not contradict the followingsid-
erations.
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dom also has an intergeneratidhaind glob&’ dimensiorf® Why? In a nutshefl: At their
point in life, young and future people are of ceupgople and therefore are protected by hu-
man rights—today this already applies to peoplether countries. And the right to equal free-
dom must be directed precisely in that directiorerghit is threatened—in a technological,
globalized world freedom is increasingly threatemetoss generations and across national
borders. Therefore it is clear that fundamentaitdagalso apply intergenerationally and glob-
ally, i.e. in favor of the likely main victims ofimate change—even though this issue has nev-
er been addressed in case law so far.

The classical-liberal understanding of freedom, alvhis mainly focused on the economic
freedom of those living here and now, must be smpphted in other points, too. E.g. liber-
ties must be interpreted unambiguously in a watoaaclude the elementary physical free-
dom conditions—thus not only a right to social \aedf as it was recently acknowledged by the
German Federal Constitutional Co@rbut also to the existence of a relatively stablource
base and a corresponding global climate. For witeaah a subsistence level and without life
and health, there is no freeddhThis fundamental right to the elementary condgiof free-
dom is explicitly provided to the extent life anddith are concerned (see Articles 2 para-
graph 2 GG; 2, 3 ECFR; 2, 8 ECHR). In all otheresais must be based on the interpretation
of the general right to freedom. Contrary to thevailing view | argue that the German Art-
icle 2 paragraph 1 GG has a counterpart in AréclECFR as a general EU right to freedom
(using a interpretation in accordance with its vilogd The same is true for Article 5 ECHR
and other similarly structured bills of rights. st parts of a general right to freedom are
also indisputably included in the right to privaayder Article 8 ECHR.—Based on what has
been said so far, this right to life, health antdssstence also applies intergenerationally and
globally and is the subject of human rights pratectgainst climate change.

“Protection of freedom where it is endangered” atsans that freedom also includes a right
to protection (by the state) against fellow citizéand not only in exceptional circumstances).
This is a protection for example against environtaledestruction which is threatening my
freedom and its conditions, such as climate chabgehe state against my fellow citizens
Without that point there would be no human rightstgction against climate change since
states are not the primary emitters of greenhoasegy The problem rather lies in the fact that
states tolerate or approve greenhouse gas emissjopsivate actors. This particular idea

% With a partly similar reasoning, cf. also Unneltsfaechte, 422 ff.; Similar in his basic tendermyt without
more detailed reasons, cf. e.g. Kloepfer, in: GettimA Kloepfer/ Nutzinger (Ed.), Langzeitverantwaoiguim
Umweltstaat, 1993, 22 (26 ff.); Murswiek, Die stasie Verantwortung firr die Risiken der Technik859212;
with more details, cf. Ekardt, Theorie, 88 4, % #irguments are apparently ignored by Eifert, $gite Justiz
2009, Beiheft 1, 211 (214) (thus falsely statingesakness of reasoning.
* In this direction also Giegerich, EUGRZ 2004, 758
*® To be precise, fundamental rights of future peapéenot current rights, but their nature is tHdpoe-effects”
of future rights. This, however does not or notndigantly alter their relevance; see in detailsnégrstall,
Rechte, 52 ff.; cf. also Ekardt, Das Prinzip Nadtigieeit, 2005, Chap. .
* In more details on the three main arguments, kdrd, Theorie, § 4; partly cf. also UnnerstallcRie, 422 ff.
% Cf. BVerfG, Urt. v. 09.02.2010, http://www.bverfg/entscheidungen/Is20100209_1bvi000109.html?Suchbe
grift=Hartz+I\VV
! The international trend toward “social” fundaméntghts to the various facets of the minimum setesice
thus has a theoretical justification. Such a “cibmson of international law” can be derived froret legal
source of the “general principles of law” (cf. Atg 38 of the ICJ-Statute) without recourse to,,dlw Interna-
tional Covenant on Economic Social and Culturalh®gcf. Ekardt/ Meyer-Mews/ Schmeichel/ Steffergrag
Welthandelsrecht und Sozialstaatlichkeit — Glolalisng und soziale Ungleichheit, Béckler-ArbeitsigapNo.
170, 2009, 42 ff.
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need be explained in detail since it is not commyanticulated, as has been indicated above.
But if fundamental rightequallyincluded a protection of freedom against the stawé also

by the state against fellow citizens and, therefooaflicts of interest of any kind must regu-
larly be understood as multipolar (not bipolar) ftiots of freedoms rultipolarity), then this
would rebut

a) the traditional, more objective, status of fundataknghts protection (protection ob-
ligations instead of protection rights, thus notiearable duties!)

b) the traditional imbalance between defensive andeptive side of fundamental
rights, i.e. the regular elimination of protectiohligations, unless there is a case of
“evident insufficiency” (understood as somethingiathrealistically never occurs,
namely the complete absence of regulation in aa aféaw). This includes the idea
that an effect on third parties might be a merdlér& which was not even covered
by the scope of fundamental rights).

c¢)  Multi-polarity would equally refute the assumptiamhich builds on the view in a)
and b), that the protective side of the fundamengdits is almost entirely taken up
with administrative norms, which are supposedlyjetibto wide legislative discre-
tion, and is not of significant importance eithathwregard to standing in administrat-
ive cases nor regarding the application of substamaw (“Primacy of the (simple)
law” is a rather modest description of these faehéng conclusiorf§. This aspect
refers to the fact that, so far, commonly, paracylin Germany, protection rights are
not considered a yardstick for individual actiwtyth relevance to the climate, such
as the approval of a coal power plant or a ligofien-cast mine.

What are the arguments for multipolarity and how @& respond to certain well-known
counter-arguments? In the following | will discuskether protection rights exist regarding
only the scope of fundamental rights (which wouidger standing in administrative and con-
stitutional law cases). The details of necessatgnigang (which will e.g. determine how
much weight fundamental rights will have when ipteting substantive administrative law,
e.g. discretion, in light of those rights) will enalyzed later on. This clear distinction
between scope of fundamental rights and balandiifersl significantly from case law which
rarely clarifies whether its skepticism about petittn (fundamental) rights refers to issues of
standing, scope or restrictions of fundamentaltsigthis remains unclear even in the—ephem-
eral-recourse to protection (fundamental) rightsases of administrative law).

First, the multipolarity of fundamental rights follomom the very idea of freedom, which is
the center of liberal-democratic constitutions—aaglindicated in a footnote, as a philosophic-
al necessity. Fundamental rights as elementarytsrighe intended to give firm protection
against typical hazards for freedom. For hereby tkalize the necessaaytonomy of the in-
dividual which is embodied in the principle of dignity. $rautonomy is not only threatened
directly by the state, but also by private actaisose actions are “only” approved or tolerated
by the state. To dispute this statement, one wbale to argue, e.g., that the construction of

32 A pure “primacy in application” would be perfectigceptable if the fundamental right was balancetkctly,
and this balance was “codified” as a “simple laBLit this assessment, whether the fundamental vigistin-
deed correctly implemented into the law, shall hetomitted if fundamental rights do apply generad
Ekardt/ Schmeichel, Zeitschrift fir europarech#icBtudien 2009, 171 (176 ff.) (analyzing the isetiéfinal
harmonization of a legal domain by EU secondarylaw
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an industrial plant is relevant to the freedomhaf bperator but not to the residents’ freedom.
The classical-liberal thinking, in fact, tends tacls an assumption. This view has also been
adopted by the current case law. But the very memd a liberal state is to allow a balance of
conflicts asimpartial as possible, i.e. independent of special perspestand not to prefer a
specific (e.g. more economically oriented) liferpldll this shows that protection rights do
exist, that defense and protection are equally napé-and that we should speak of protec-
tion rights, not obligations, since otherwise theaity would just not be recognizéd.

Secongdthe multipolarity of fundamental rights appeardimitation or balancing provisions
such as Article 2 paragraph 1 GG or Article 52 E€R#hich are also presumed at several in-
stances in the ECHR: As paradigmatic defining ppies of liberal-democratic bills of rights
these norms also, more practically, prescribe thatfreedom of action is limited by “the
rights and freedoms of others.” The European “ctnigin” (here) in the form of the ECFR
and the ECHR as well as the German Basic Law thsigmaes that if the state resolves specif-
ic conflicts, not only different interests but exjyily different fundamentatights clash.

Thethird argument is the wording of provisions such aschetil paragraph 1 sentence 2 GG
or Article 1 ECFR which have been briefly referredabove. Public authorities shall “re-
spect” and “protect” human dignity and also thestties, which under Article 1 paragraph 2
GG (“therefore”) exisfor dignity’s sake and thus must be interpreted according to itscstr
ture. This relation (“therefore”) can also be foundhe materials of the ECFR. In addition,
the double dimension (“respect / protection”) ofrfain dignity andherefore also of the fun-
damental rightsgiven the function of dignity as a reason forhalman right¥ which was
just described—shows that freedom can be impaiyethteats from various sides and that,
therefore, it implies defense and protection. Bostof all, the word “protect” would lose its
linguistic sense if it only meant that the statellshot exercise direct coercion against the cit-
izens (otherwise the state could simply retreahdd acting at all instead of “protecting”).
Hence norms such as Article 1 paragraph 1 GG atidldrl ECFR also imply a protection
against fellow citizens. And defense and protectiom linguistically on equal footing there.
All this implies again that there are fundamenigihts of defense and protection and that pro-
tection and defensive rights must be equally strang that we should speak of protection
rights, not of somewhat less strong mere proteatiaigations. This holds true even though
(in the interests of an institutional system basaddemocracy and a separation of powers,
which is indeed the most effective protection @efiilom) this “protection” cannot be under-
stood as a direct effect of fundamental rights agnatizens, but as a claim against the state
for protection (see, specifically Article 1 parggina3 GG and Article 51 ECFR).

In Germany, many would respond that the protectivection of fundamental rights could
only be an objective function which cannot indivadly be claimed and without any real
equality, since it was based on the doctrine oflfumental rights as an (also) objective order
of values (Wertordnungslehre) as it was developgdhle German Federal Constitutional
Court. But this argument is unconvincing. Firsgaes not refute any of the arguments given

* Incidentally, “protection” as defined in this argant can also consist in granting a benefit toralividual,
such as a monetary payment to secure a minimurhdégebsistence.
* On details of the latter provisioseeEkardt/ Kornack, ZEuS 2010, 111.
* Article 1 paragraph 2 GG as well as the titlehi$ section-and also the materials on the ECFRatatiut “hu-
man rights.” Thus not only “some” rights are baseddignity, as one might respond, but all of tha@merefore,
the structure of human rights, i.e., “equal resp@ct protection” applies to all and not just soraman rights.
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above. Second, the Constitutional Court’s doctahéhe order of values is diffuse regarding
its content and ultimately untenable—thus it canustify a (different) understanding of pro-
tection. The order of values doctrine is not itgejlistification for anything, but merely an as-
sertion that fundamental rights are not only defensghts, but also have other, though lim-
ited in their strength, functions. Therefore, ttctrine is a mere claim which needs to be
proved first to be convincing. The Federal Consbtal Court has never given any reasons
for its order of values doctrine—beyond a ratheyueareference to an “overall picture” of fun-
damental rights and national objectiVeé$he idea of fundamental rights as a mere “objectiv
order” also contradicts the individualistic natafefundamental rights. How could it be justi-
fied that some fundamental rights are not of aextthje nature and thus are not enforceable—
especially after considering the arguments givasva

Certainly unconvincing is the complete negationthed protective function of fundamental
rights as more or less clearly insinuated by repriedives of the Bockenférde school of
thought’. That position seems to be based on the non-atddiope of finding “certain” res-
ults through an interpretation which is limited pare defense aspects (“less conflicts of
standards = less balancing”). But there will néversuch certainty. This is not only true be-
cause of the terminology of basic orders which =ie®f unclear terms such as freedom or
dignity. Via the instrument of constitutional inpeetation those terms infect the entire de-
termination of the law. It is also true becausehef general semantic frictions of interpreting
norms (especially of the teleological interpretajiand because of the general normative
character of legal standards, which excludes tissipiity of a “fact-analog observing” of the
right norms/ interpretations of norms/ judgmetitshe decisive factor is rather the nature of
the test for limitations of fundamental rights whnigust inevitably be undertaken in any case
of an interference with fundamental rights and \wHeads, in one way or another, to balan-
cing of the conflicting interest§.Most importantly, the sole focus on defensive tisgimis-
conceives the multipolarity of freedom and the eespe arguments put forward. And it ig-
nores that the dogmatic tradition on which it isdxzhrelies on anachronistic variations of con-
stitutionalism and liberalism as well as, ultimgfebn pre-democratic German ideas and is
thus quite a dubious guide to the interpretatiormafdern basic orders. Furthermore, one
could not argue that the recognition of protectimhts prescribed the citizens a particular
form of the good life (or that they were requiredriake use of their freedom).

The preceding tried to show (I) that, and why, ¢herust be protection rights as aspects of
fundamental rights and (Il) that they are subjextmdividual rights. And not only this: The
arguments—especially that defense and protect®mantioned side by side — also point out

% Cf. German Federal Constitutional Court, Vol. &/BfGE 4, 7 ff.; 7, 198 (205)).
¥ Cf. e.g. Bockenforde, Der Staat 1990, 1 (24 f. aAd.); Bockenforde, Recht, Staat, Freiheit, 1951 ff.;
Enders, in: Friauf/ Hofling (Ed.), GG, Kommentagaflet, before Art. 1 n. 135 ff.; into the sameedtion also
Schlink, Abwagung im Recht, 1981.
% Cf. Somek/ Forgo, Nachpositivistisches Rechtsdenk6f6, 81 ff.; Jeand'Heur, Sprachliches Referetale
ten bei der juristischen Entscheidungstatigkei§9 91 and passim; Alexy, Theorie, 17 ff.; Ekaikckmann,
Verwaltungsarchiv 2008, 241 ff. “Normative charattdoes certainly not mean “subjective” as was shdwy
the basic philosophical argument just given in tdad. — Note that the concept of objectivity / fdtjvity in
terms of knowledge is not linked at all to the idistion between subjective rights and objectivéatsg(which no
one individually has standing to claim).
* This is true even if these conflicting interests anderstood as mere objective legal principlesran as sub-
jective rights. A fortiori it would apply if the ptective function of fundamental rights was covebgda wide
notion of defensive rights against indirect inteefeces with fundamental rights.
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that (Ill) defense must be on an equal footing itbtectior’’® Another argument in favor of
the second and the third aspect is the long-stgnetiticism of and doubt about the distinct-
ness of the two functions of fundamental rightd tha German case law generally assumes
(and in this explicitness probably only German cémeg)*. Specifically the delineation
betweendefensive rights against indirect interfereneesvhich apply to someone who ulti-
mately seeks protection by the state against aiitieens, like protection rights—and protec-
tion rights does not seem to be reasonably detabtet? Superficially, the subject of the de-
fensive right against indirect interventions is trcise of influence by the public authorit-
ies on a citizen who in turn limits the rights ofogher citizen. Such a right is granted by the
courts in slightly contoured but only sporadic caémnsequently, at least parts of the Bock-
enforde school of thought seem to be skeptical tathisi approach). In the case of protection
rights, in contrast, the subject seemingly is & latcor insufficiently effective prevention of
private acts by the state. But how should one petgibe distinguished from another? For in-
stance, instead of assuming protection rightstirasons of indirect defensive rights one can
always ask why permitting, not preventing, or maptting in private acts which interfere
with others’ freedom should not trigger defensiights against an indirect interference with
fundamental rights (especially as, e.g., an enwr@mtal or building permit imposes obliga-
tions to tolerate on third parties). Even case dm&s not offer useful criteria for differenti-
ation. Many might respond: Under defensive rightstaen can only demand that the state
does not undertake one clearly defined action (&gt adopt a demolition order for my
house”). In contrast, protection rights could otrlgger a general duty to act (e.g. “more pro-
tection against sulfur dioxide from facility X")he fulfillment of which must give leeway to
the public authorities. But this is not true peragan example shows. Not only the addressee
of a demolition order (direct interference) may:sdywvant to get rid of exactly this order.”
Just as well a neighbor who is affected by a pemaiy say: “Down with the permit!” Each
situations concern a particular action—in the tattese, regardless of whether you call this the
defense of an indirect interference or a requesprfotectiort’. Defense against indirect inter-
ventions and protection are thus not reasonabtindisishable. Ultimately the case law prob-
ably only uses this distinction as a false jusdifion, in order to allow one third party claim
but disallow another. Such third party claims vgilimarily be allowed if there are economic
concerns (as in the cases of public warnings).

This indistinguishability is a further argumentfavor of our thesis that the classical-liberal
economic freedom cannot precede “environmentaldomehtal rights” and thus cannot be ar-
gued against a human rights protection againstaténshange. At least the indistinguishabil-

“ In favor of an equal footing cf. already (but vath comprehensive reasoning) Schwabe, JuristemzeRQ07,
134 ff.; Calliess, Rechtsstaat und Umweltstaat,12@®ch, Der Grundrechtsschutz des Drittbetrofferz000,
S. 503; Vosgerau, Archiv des offentlichen Rech®8& (46 ff.; cf. also Murswiek, Verantwortung, 181(in-
tending a synchronization of environmental use emdronmental protection though not by expandirey gho-
tective aspect of fundamental rights but restrgctineir defense aspect (when determining the sobpenda-
mental rights).
* The following objections are not refuted by thiemtpts of clarification in Dietlein, Die Lehre vaien grund-
rechtlichen Schutzpflichten, 1992, 87 ff.; GellermaGrundrechte in einfachgesetzlichem Gewande), 2482
and passim; Steinberg, Verfassungsstaat, 71 ff. ff30the same holds true for Ladeur, Die offerité Verwal-
tung 2007, 1 ff.
* Cf. also Dietlein, Lehre, 89 f.: ,Die von der Résfirechung entwickelten Losungsansatze muten igufiiid
ergebnisorientiert an“ — (recalling e.g. BVerfG, V89 (BVerfGE 39, 1 (42)); Vol. 55, 349 (363); Vd6, 54
(61); German Federal Court of Justice, Vol. 64 (B£34, 220 (222))).
* Incidentally, the possibility of indirect horizatteffects of fundamental rights is not called igigestion by
the foregoing and the following, but rather affininef. Ekardt, Information, § 1 C. I.
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ity is an argument against the courts’ camouflagliferentiation of defensive rights against
indirect interference and protection obligationsonder to affirm fundamental rights in one
case and largely deny them in other another (Wiften speaking about a “mere legal reflex”
which means nothing at all: Why should it not bievant for a fundamental right, if an inter-
ference with its scope of freedom is caused byt stecision?). All this is not altered by the
tendency in the practice of (especially German)tsoto deny claims of (even fundamental)
rights if some kind of “public” is concerned, whighnecessarily the case with respect to cli-
mate change. For whether a right is impaired, sda¢slepend on whether others are also af-
fected.

3. Environmental fundamental rights, democracy, segration of powers—Objections
against real protection rights as misunderstandingsibout balancing under constitution-
al law

Of course, a human rights protection against cknwtange or a multipolar conception of
freedom respectively is potentially exposed to @ugrof other objections, which are all re-
lated and can therefore only reasonably be treadesl whole. The gist of these objections is:
Protection rights overthrew democratic parliameat&l in “protection” cases there was per se
larger leeway than in “defensive” casésVhile addressing these, | will also explain whigth
criticism includes several incorrect assumptions-vy are there are nonetheless margins
under the doctrine of balancing between competpigeres of freedom which need be filled
in a democratic procedure. At the same time, thilsontline a theory of balancing of (in this
case: environmental) fundamental rights, whichdias an influence on the non-constitution-
al law of the respective jurisdiction, in a way wawill be analyzed later. Only by looking at
the balancing level it becomes clear what conarbtgations of the nation states and the EU
arise from human rights in terms of climate policy.

There are two relevant issues. On the one hamdl| ibe shown that human rights protection
against climate change cannot disappear in vagtgablatitude, as it is currently commonly
accepted. On the other hand, however, human rigiotection against climate change may
not avoid the question of balancing and, thereforay not give the impression that there was
no balancing issue as it is sometimes the caseeitransnational discussion about environ-
ment fundamental rights. For in this debate oft@erges the idea that interferences with fun-
damental rights were generally justified even witha detailed test of balancing procedures
(this can be found in many judgments of the ECJthrdECHR®)—or the debate is reversed
as if any interference with a fundamental rightevalso a violation of this right, but without
any reference to case law and usually without amgiete conclusions, but rather at the level
of sonorous proclamatioris.

* On further objections (alleged threat of “a wa¥euits” and “snooping” among citizens) cf. Ekardiforma-
tion, 8 5 A.-B.
* On the necessary further development of a Eurofegsi test for a violation of fundamental rightslgdunda-
mental freedoms see in more detail Ekardt/ Schregiceitschrift fiir europarechtliche Studien 20091 (197
ff.). On the relation of the “three constitutior@lurts” from a new perspective, cf. Ekardt/ Lessmadfritische
Justiz 2006, 381 ff.
** These two extreme variations also dominate inctivetext of the debate on “WTO and Human Rights.” On
that debate (with an own approach) see Ekardt/ MBl@ws/ Schmeichel/ Steffenhagen, Welthandelsretht,
ff.
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So, do protection rights—and accordingly humantsigigainst climate change—damage demo-
cracy? This raises the old question of the relatigm between freedom and democracy. Not
only some lawyers, but also some philosophers tfpaktly implicitly) that democracy even
has latent priority over freedom. It is initiallprrect that freedom and democracy contribute
to each other—as is argued for example by Jurg&eddeas’ A democracy which is based on
certain principles, e.g., a separation of poweosydver, promises greater freedom, rationality
and impartiality than a “radical” Habermasian demagg, which reduces the constitutional
jurisdiction to a mere control of procedures. Tisaprecisely why constitutions just like the
German Base Law are based on a separation of pawdrare not structured as radical demo-
cracies. Particularly justice between generatians global justice (and thus sustainability),
i.e., the freedom of young people and those livafigr us, are arguments against radical
democracy. Since for future and young people amdethiving geographically far away
democracy is not an act of self-determination Wuteteronomy. For today they are not parti-
cipants in this democracy. Against this backgrouirdt the criticism on multipolarity is in-
correct which assumes that a liberal-democraticsttoion implied a kind of omnipotent
parliament (which would exclude multipolar righisce they impose additional limitations
on legislation and administration). This is not demed, but rather a system of balance of
powers in the interests of the best possible ptioteof freedom and of a maximum of ration-
ality and impartiality’® The public authorities’ task is to protect theseyvprinciples. A sep-
aration of powers at the national and at the Elaongevel as well as the existence of strong
constitutional courts underline that the respegti@diament is in fact not supposed to be om-
nipotent. This then leads to a democracy whichoisanprinciple opposing freedom, but a
principle resolving conflicbetweerfreedoms. This function makes it reasonable to Hase
ther conflict resolving institutions, e.g., courfdl this is particularly true if it can be shown
that freedom may only be restricted to enhancedmeeor freedom conditions—of which the
elementary above that were proven just as in tineatd context relevant, may be subjectiv-
ized, the other conditions which only support fre@d(such as supporting the arts or kinder-
gartens) is not’

Up to this point we have seen several things, somesteven before explicitly discussing the
concept of democrac¥ven without multipolarity democracy has its boumnemanyway. It is
always necessary to balance conflicting interestgray. And the analysis of the functions of
fundamental rights has also shown that necessdigndeve and protection constellations do
not differ per seNow, we have to make further considerations. llar@ng conflicting posi-

* In the Kantian respectively liberal democraticaheof justice, freedom and democracy both folleanf the
principles of human dignity and impartiality (tregter principle is also sometimes called principleiniversal-
izability or categorical imperative, with a slighttlifferent meaning). These principles are in tungderstood as
required by rationality or reason respectively. Digerhohung des Demokratieprinzips bei HabermalstjAzit,
S. 109 ff. und 537 ergibt sich teilweise daraussder anders als Kant oder Rawls das Menschenwhimte-
Autonomieprinzip nicht aus der Rationalitéat folgéast, sondern als dogmatisch gesetzt sieht.
*® See the remark and the reference in footnotan .the validity of the Kantian thesis: that univeénsgionality
demands freedom (and a democracy with separatedrppwan the basis of human dignity and impartialliyis
thesis (including all that can possibly be derifan it, such as protection of freedom conditions &alancing
rules) withstands any, particularly post-modernstarctivist, criticism. This is the only thing thattionality de-
mands in the fields of morals and law.
* Cf. in details the references in footnote ... dmtcast, e.g., Alexy, Recht, 127 ff.—and certaidbbermas, Fak-
tizitat, 109 ff.—apparently do not limit the numhrpossible concerns which democratic politics cansider as
relevant interests. My approach, on the other hardudes a protection of a person against heoselh inven-
tion of public authorities into areas of the godeHwhich should be in line with liberal democraxi@ fact that
is rarely stated or even justified clearly).
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tions, a parliament has, in fact, a certain pretiegao the judiciary, albeit not an absolute
one. Because whenever balancing of conflictingresis may lead to a number of different
results—and this is the norm—a decision maker wlsatlected and can be deselected is the
most rational and freedom supporting alternatiiesta parliament and not a court. The par-
liament, however, must remain within the limits Bgtthe rules of balancing which can be de-
ducted from the very fundamental rights (you cao &lall it a multipolar test of proportional-
ity substantiated with further ruf®s We will get back to some of these rules in maeéail.
The problem with the existing German debate is i@ty people erroneously conclude that
since there is usually not “precisely one” resilibalancing (optimally even identified by
guantification and calculation in economic ternigre were no multi-polarity (i.e., not equal-
ity of defensive and protection rights) and noHertrules of balancing beyond appropriate-
ness/ necessify.We shall see that this is not true. In any wayattas been said above holds
true equally for and independently of the politicallegal area one is considering. The de-
cision on the right laws in regarding security ami-terror policy (which unquestionably
commonly has been held a question of fundamerghts) just does not follow different rules
than climate change policy which is the subjeabwf analysis. The legislature may make dif-
ferent choices, and the task of constitutional tsoisr (only) to control the framework of those
decisions based on a set of balancing rules whelderived from the very liberties. The is-
sue is always that some institution of control sasta constitutional court reviews the adher-
ence to rules of balancing. Afterwards, the le¢iska may react by (partly) altering the con-
stitution. Or the issue is that another institutadncontrol such as a non-constitutional court
assesses compliance with the legislative will kg ddministration or compliance with rules
of balancing when such balancing has been passtxtba administration, etc.

Working out the details of the rules of balancitigg balance of powers becomes even less fo-
cused on jurisdictions and judicial decisions thegviously (where the German Federal Con-
stitutional Court or the European Court of Justizay ultimately decide ad libitum, whether
parliaments shall have wide, limited or—as in therdon decisions—"no” discretion). The aim
must be a ping pong, which multipolarily supporeetiom (one the one hand preventing ab-
uses of power, on the other hand regarding dempasa shield for freedom) and is also ad-
equate in terms of impartiality, with a “multipledel discourse,” which in turn supports ra-
tionality since it mobilizes a maximum of good reas, among the state powers. First, a con-
stitutional court may never order a judgment agaansarliament stating “You have to do pre-
cisely this.” Contrary, it must always limit its dsions to saying “At least you must not con-
tinue doing this.” For instance, the German Fed@mahstitutional Court may not demand
from the German Bundestag—to use a key examplérohte protection: “Phase out the use
of coal power within four and a half years.” It magy: “The previous phasing out is too

* Similar, see Calliess, Rechtsstaat, 373 ff.; SusrProportionality, Fundamental Rights, and Batané
Powers, 2010.

>t Prominently, cf. Bockenforde, Staat, Verfassungmibkratie, 1991, 188 ff. and passim. The positibthe
German Federal Constitutional Court is unclear. &omes it proceeds like the ECJ with respect tamahg
(basically just testing for a legitimate purposeyvgenerously—, appropriateness, and necessity)s@uetimes
it operates on a (larger) volume of balancing rales was proposed in this essay. Finally, sormedithe BVer-
fG seems to dictate “precisely one” balancing ftsstal the legislature (e.g., with respect to thetgmtion of em-
bryos). This is another consequence of the ungeztection theory of protection obligations; critiSteinberg,
Neue juristische Wochenschrift 1996, 1995 ff.; SaisnProportionality, passim. See specifically be issue
how in a few cases (though not from the princigldaman dignity) total prohibitions of balancing ynle in-
ferred, e.g. Ekardt/ Kornack, Kritische Vierteljabeeitschrift fir Gesetzgebung und Rechtswissefts2086,
349 ff.
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slow; take a new decision on the issue until XX.2¥10, taking into account the following
fact situations, normative concerns, as well azgutaral and balancing rules.” Conversely,
the constitutional court could rule on an actiondght by an energy company: “Of course,
the legislature may phase out nuclear power gdoardiut it must remain within a certain
limit which it has crossed unfortunately, as it dasnanded phasing out the use of nuclear en-
ergy within three days.” Such a line that neitletes away the prerogative from the parlia-
ment nor gives the constitutional court excessiwglear power allows all state powers to
function as good as possible regarding their rasmetasks defined by freedom, democracy,
impartiality, and rationality. This is all the momeie as the ping pong also includes the ad-
ministration and the lower courts, as just outlin®d the brief introductory note on the
“passing on” of balancing by the legislature. loais authorities to respond to a court de-
cision with new decisions, which then in turn anbjsect to judicial control. The same is true
with respect to the legislator and the constitwlgarisdiction. And the legislature may also
react on decisions of lower courts with legislatiy@nges, etc. This creates a complex web of
competences for concretization and conttdi.follows from the stated principles that courts
are limited in their review of issues of normathedancing, difficult interpretations of the fac-
tual requirements of norms, and uncertain questbriact—in contrast, their review is not re-
stricted with respect to simple interpretationghad factual requirements of norms, issues of
procedure, and certain facts.

The coal example shows that in complex situatiath |as climate change the defensive as-
pect of fundamental rights is by no means “cleatbdn the supposedly more sophisticated
protection aspect. For example, the legislature allmyv for the “defensive” rights of utility
companies in very different ways if it wants to phaut the use of coal (or nuclear energy). It
may determine equitable compensation, grant tianstteriods, etc. And the same holds true
for possible claims for protection—it can deacgvatl nuclear power plants, otherwise build
them safer, take stronger protection against tetrattacks, etc. This complexity, however, is
independent of the respective function of fundamenghts. And regarding both “defense”
as well as “protection,” if these functions exis@ad, it is clear: In a democracy based on the
separation of powers, laws for more climate pradecand sustainability need be made by
parliament, not a coutt.Nevertheless, considering the foregoing we cate skt a human
rights protection against climate change does éxiptinciple—and that it does make sense to
imagine such judgments of constitutional courts.

lll. Climate protection as an issue of balancing coflicting fundamental rights

*2 A basic, but frequently encountered misconcepoafter all, to express that courts themselvestbainder-
take balancing (although the legislature only spimally “passed on” such balancing to the courtg,, o the
civil courts for the concretization of civil genédauses in light of conflicting rights—a constitinal court may
then only review whether the civil court compliedthwthe rules of balancing in its decision). Thasniot suffi-
ciently clear, e.g., in Hofmann, Zeitschrift fir Wmltrecht 2007, 470 (471 f.).
>3 Cf. in more detail, Ekardt, Information, § 5; E#HrSchenderlein, Neue Zeitschrift fir Verwalturegsit 2008,
1059 ff. (focusing on aspects of European law).
** Therefore, judgments like those of the German Fddgonstitutional Court regarding protection oftegos
or family taxation are problematic; cf. in partiauBVerfG, Vol. 39 (BVerfGE 39, 1 ff.; 88, 203 ffljhus, per-
haps a constitutional court should never repeas las the House of Lords in Britain does (including use of
demand for reconsideration instead of cassatios®-icalled defense cases). At least it should deettr regard
the repeal of a law as an exceptional case whighines further reasons—and otherwise order théapaeht to
alter a law instead of repealing it or dictating thording of the alteration.
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1. Rules of balancing, precaution, and the problerof “absolute” minimum standards

On this basis and in consideration of possibletipali balancing we can further develop the
specific obligations that eventually bear on paditregarding climate change. Only after de-
termining what remains of the commitment to climptetection that was derived before, it
becomes clear what judicially enforceable obligatigpolitics has in terms of climate

change?

As already mentioned, with respect (also) to (emmental) fundamental rights balancing is
inevitable, and in general it is nothing sensatioia put it somewhat more plastic: Since
politics allows an industrial society, industriakflities, approve traffic permits, etc., it know-
ingly accepts statistical deaths, i.e. impairmenthe right to the elementary conditions of
freedom as a result of emissions of air pollutaets, This is done balancing those interests
with our freedom to consume and the economic freedbthe consumers. Usually the cam-
ouflaging term stochastic damage is used in thideca. It means statistical cases of illnesses
and deaths that occur at least long term and irbomation with other causes of damage in the
wake of the way of life in the industrial socie§ince there is indeed no general formula
“harm no one” (neminem laedéfe(because otherwise almost everything else woelgrb-
hibited, for numerous human actions are in some uvdgrtunate for anyone) this in itself is
just not scandalous. The very absurdity ratheriheschizophrenia such as “we want more
climate protection and yet continuous economic @ingii.e. it lies in political compromise
formula, which in fact deny the necessity of paiffalancing’’

What rules of balancing have to be applied in paldir situations may be derived from the
core of liberty rights. This is shown first for thasic rule of balancing, which under the usual
terminology of balancing as a proportionality tissbften referred to as “legitimate purpose”:
that, on the one hand, the material for balancingtnbe complete and, on the other hand,
must not contain impermissible concerns. Furthasoas have been given elsewhere for the
assumption that self-determination or the new prigation of freedom, respectively—and
everything that follows from it—is the only juséble criterion of justice and the only possible
subject matter of state action. If this is tru@rtlit is also relatively easy to specify as a balan
cing rule, what the (only) permissible materialju$t balancing is: the very freedom of all
people concerned which, as shown, includes theneas&reedom conditions. In addition to
these human rights such other concerns are pebheisgibject matters of balancing that sup-
port freedom but are no absolutely necessary reopgnts and, since they are not logically in-
cluded in the concept of freedom, are no humantsigh.g. supporting the arts or creating
spots at kindergarten¥)In addition to the sole justifiability of the pdiple of freedom the

> The fact that theories of economic efficiency moegood alternatives to the following theory ofdading is
outlined in Ekardt, in: Pan Jiahua, Climate Chafigghcoming). However, this does not rule out guantifica-
tion of facts by the legislature within (!) the eslof balancing. Within those rules(!) the legistatmay also use
its discretion to weigh interests subjectively witthe objective limit by demonstrating that it hessigned a nu-
merical value to normative concerns. This, in tisrg subjective decision which is not objectivalat
*® This is ignored in, e.g., Hochhuth, Relativitaesitie des 6ffentlichen Rechts, 2000.
7 Overall, the literature rarely developed balancindes involving protection rights. Busee Calliess,
Rechtsstaat, 373 ff. and Cremer, Die 6ffentlichewédtung 2008, 102 ff.—On the fact that sustairigbih a
physically finite world (despite the potential &f.g., solar energy) is incompatible with continsi@conomic
growth, cf. Daly, Growth, passim; Ekardt, Cool DguW@hap. 1; Wuppertal-Institut, Deutschland, passim.
*% Even if the reference to freedom is seldom madhbimcontext, yet it may be common ground thas¢hoon-
ditions that “merely support freedom” are at leasthuman rights—there is a fundamental right tcsstibnce,
but no fundamental right to a spot at a kindergarBespite its new grounds and new terminology stasement
is in line with the common German debate on thefarelprinciple (Article 20 paragraph 1 GG): Theadsf
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foregoing is confirmed by another consideratiois #lso the only way to clarify that both au-
thoritarian restrictions of freedom as well as aar@mically liberal-postmodern ignorance of
freedom conditions are inadmissible. Thus, intetio@s on issues which do not affect the
freedom of several people—i.e. regarding the gdfedinstead—are excludédiLikewise not
consistent is today's practice, generally to decltre common good” (or a “public interest”)
a permissible concern for balancing. For the teommon good is meaningless and thus ulti-
mately arbitrary. From the point of view of legakbry it is consequently unnecessary and
potentially authoritariaf’ Moreover, “the common good” does not reveal thennissue:
everyone’'s self-determination. Against this backagb the notion of “the common good”
should be removed from legal arguments and, aasfdr explicitly appears in laws, be inter-
preted aghe protection of freedom and freedom conditiofise most part of what conven-
tionally is called “common good,” can be calledeflem condition, anyway (such as support
of the arts, the non-essential part of social gestprotection of biodiversity, etc.)-the only
difference is that the new concept offers cleacett@urs and a real justification of those con-
cerns. This is how the notion of “the common goodtld possibly be attributed in part to its
original meaning: interests that deserve consiteran a just state. But that would need more
accurate reconsideration and assessment—not apnoetamation of the formula of the com-
mon good-which may also disguise the lack of reatons (and is thus detrimental to the ra-
tionality and impatrtiality of public decisions). Eypean and German law still lacks such a
clear definition, of course without any justifiaati®® In essence, human rights protection
against climate change deals with a collision efftmdamental rights to the elementary con-
ditions of freedom with economic liberties, as é&xample governed by Article 2, paragraph
1, Article 12, paragraph 1, and Article 14, parpgrd GG. Of course, economic freedom is a
recognized concern of national, European, andnatemnal fundamental rights.

Protection rights in the environmental context moe excluded from the permissible material
for balancing despite the fact that climate chaage (most) other environmental cases con-
cern only hazards of fundamental rights. By theesémken, the scope of protection rights is
indeed affected by such hazards. Undoubtedly, dutrends of climate change are not per se
exactly predictable and therefore “uncertain.” Hoare such an objection would fail, because
impairments of fundamental rights which are “onbyspible” arenot irrelevant at least with
respect to particularly important fundamental righhd under the threat of irreversibility of
the “possible” infringement. This is true even tghuGerman case law seems to implicitly
presuppose such irrelevance by considering premaugtie., “risks” or “uncertain impair-
ments”) mostly non-actionable—in contrast to Euespease law? Otherwise, fundamental

“subsistence” is necessarily limited, be it in sb@r environmental terms. However, (in Germany dreEU)
the freedom conditions of living and health areeadty explicitly labeled as fundamental rights. Hisussion
whether a marginal area of health “is essentialtarcefore covered by the scope of fundamentatsighould
thus be of little practical relevance.
** In more detail on a partially similar theory ofldmacing rules (but with different standards andstification of
those standards which is rather based on the fuaothan liberties, which makes their derivatioore diffi-
cult and consequently decreases the gain in clafibalancing rules)f. Susnjar, Proportionality, Chap. 5.
% On this issue and the following, see with furtheferences Ekardt, Information, § 1 E. (also onahthoritari-
an or even totalitarian legal history oft he terom);the other hand, for attempts to keep the na@®a (non sub-
stantive) formula for necessary balancing and mtoes cf. Haberle, Offentliches Interesse als juristischesP
lem, 1970; Uerpmann, Das offentliche Interesse9199
¢ Cf. Grabenwarter, EMRK, 4th ed. 2009, § 18 n. 12 f.
® |Instead of many, cf. BVerwG, Neue Zeitschrift ferwaltungsrecht 1995, 995 ff.; overlooked in Cotj
DVBI 2008, 760 ff.; differentiating Calliess, Resktaat, 244; on particularities of the discourseualthazard
control and precautioref. Ekardt/ Schmidtke, Die 6ffentliche Verwaltung 20087 ff.
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rights would no longer serve the very purpose galdundamental rights: to guarantee the
protection of autonomy exactly where autonomy iedkened with impairment. And such
impairment does not primarily come from public auttes. Furthermore, risk and precaution
are not reasonably distinguishable, as is proveeliere? It should also be recalled that the
recent climate change projections could not onl{tbe pessimistic,” but rather, as elsewhere
stated, that there are indications that the cliroshtenge predictions so far have even been too
optimistic—and that therefore looming human rigimgairments caused by climate change
might be more dramatic than previously thouhtikewise, it should be noted that because
of the extinguishing fossil fuel resources regassllef climate change many climate measures
(such as the expansion of renewable energies)rateeamain reasonable. Thus we have to
agree to some rulings by the German Federal Catistial Court holding that there is also a
fundamental rights protection against “only possiimpairments of fundamental rigHts.
However, it need by critically emphasized that @&rman Federal Constitutional Court has
so far only abstractly recognized this idea butllrconcrete cases decides actions de facto as
if “uncertain predictions” per se led to a lossuwidamental rights protection. For it regularly
grants the legislature an almost arbitrary decisi@king power as to whether and to what
extent an action is required in cases of unceiltapairments of fundamental rights. How-
ever, in light of the above mentioned argument&uor of precaution this is not convincing.
Rather, precaution is generally required and cdy loe omitted as far as the rules of balan-
cing, which have to be discussed in more detddwalThe following paragraphs will briefly
introduce some of these balancing rules. Latemanwill determine to what extent they give
rise to the obligation of a more demanding nati@mal transnational climate policy.

The well-known balancing rules of the proportiotyatest, appropriateness and necessity of a
limitation of freedom in favor of the interests ather stakeholders, directly follow from the
multipolar principle of freedom: Indeed someone&etiom may not be limited, if it is not for
the benefit of someone else’s freedom. Adequadheasast step in the conventional propor-
tionality test may also be understood as an un@mier a number of other balancing rules,
which also follow from the principle of freedom. ©nof those rules is that a concern may not
evidently be set aside too unilaterally in favorottier interests. This again follows from the
idea that freedom should be maximized in totalneb®ugh it does not rule out “deadly” bal-
ancing in a specific case if a conflict cannot ésofved differently.

Another balancing rule, which can also be applieden the heading of adequacy is the pol-
luter pays principle, which in turn follows frometprinciple of freedom itself. For freedom
must include responsibility for the foreseeablecl(iding environmental) consequences of
one’s own actions—even in other countries and énftiure, and also for the unpleasant con-
sequences of one's own life pfAhe negative consequences of an action which wiber
benefit me (e.g., of cheap free movement today)t mwsays fall back on me, if only by way
of cost recovery for the damage created by thadmact

® Cf. Ekardt/ Schmidtke, Die offentliche Verwaltung 20a87 ff. (also on the further issue that the migjor
view in Germany incorrectly measures fundamengtits according to the average man, e.g., when igaghe
the facts about the risk of a pollutant it considar40-year average male (and thus ignores weakglgy such
as pregnant women, elderly, or children); cf. &&hm, Der Normmensch, 1996.
& Cf. with further references Ekardt, in: Pan Jiahuam@le Change (forthcoming).
® Cf. German Federal Constitutional Court, Vol. (BVeE)G19, 89 (140 ff.); 53, 30 (57); 56, 54 (78).
 The polluter pays principle is indeed mentionedeiny., BVerfG, Vol. 115 (BVerfGE 115, 118 ff.). iWever,
the recourse to this topos always appears somewhiatary and not systematically derived.
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Yet another balancing rule is that the assumptansderlying facts must be correct. Every
decision must, for instance, be based on the latestite research in order to understand
what dangers threaten the freedom of future geinesatlt is essential that facts are relevant
material for applying a norm and determining thgrde of impairment of a concern, but that
those statements of fact as such (!) do not hav@maative meaning: the actual danger posed
by aircraft noise to the health of local residembs, example—on which scientific discourse
and surveys can be undertaken—does not logicatlyraatically imply whether and to what
extent this noise must be prevented. The decisiieruthe rules of balancing is thus always a
political-democratic and not a scientific oHdn situations of uncertain facts such as climate
change, there is also a duty to make preliminacystEns and to review them later. This latter
rule also appears in previous case law, but agatiras a claim of protection of fundamental
rights but only as objective obligation. And in e@enmental cases it is always only pro-
claimed in the abstract, but never specifically deded?® This, too, deserves criticism.

After all, the decision for or against a reasonadifective climate policy is not left to the dis-
cretion of majorities or sovereign states, everugfmothis may be a widespread view. The
common political idea that, e.g., security polisyai human rights issue but climate change is
not, is inaccurate. However, if balancing is alloweven necessary, and regarding environ-
mental law potentially fatal (e.g., even a “weakitm of climate change will result in fatal-
ities), this raises the question whether (hereirenmental) fundamental rights yet do have
an “absolute” core which is safe from any balan®ingrticle 19 paragraph 2 GG does not
shed any light on this issue. Although this pramisguarantees the substance of fundamental
rights, this does not necessarily mean that inyesguation an absolute core of every funda-
mental right must remain for everyoffeGerman case law in turn disposes of the problem
simply by factually inaccurately insinuating thhetdescribed problem of stochastic damage,
which will be characteristic especially for climatkange, does not exist. In any case it as-
sumes that no threats could be diagnosed in “stort”’ (which is usually true but just passes
on the problem}! In the area of security law, on the other hand,jtidiciary sometimes at-
tests absolute, substantial minimum standards wdniemot subject to balancing, as recently
illustrated in the Aviation Security Act case (itese in which the German Federal Constitu-
tional Court rejected the authorization in Sectigh paragraph 3 Aviation Security Act to
bring down planes with “innocent” passengers whach converted by terrorists into attack

¥ From a climate-is never follows an ought. It doesfollow from facts what should be done in li@n the dis-
tinction of is and ought and the specific relevaatéacts and factual uncertainty in balancing (gederally in
legal and moral decisions) see also Ekardt/ Sushgdarbuch des Umwelt- und Technikrechts 2007,fR77
® BVerfGE 24, 119 ff.; 3, 303 ff.; 39, 1 ff.; 39, Q6f.; 53, 30; 77, 170 ff.; BVerfG, NJW 1996, 654, also
MeRerschmidt, Gesetzgebungsermessen, 2000.
® Unfortunately the term “absolute” instead of “rsoibject to balancing” is often linguistically wroniged as a
synonym for “universal.” As indicated in footnote the idea of freedom is indeed universally vaBdt since
all men have their own freedom, it does not mea tthis universal freedom is an “absolute” freedehich is
not subject to any balancing. Curiously enough,déleate on torture and absoluteness of human digtatted
precisely on this confusion: during one of his lees no lesser than Niklas Luhmann presented tambe of
the caught terrorist who has hidden a ticking rarcksomb in a city to refute the universality of lamrights.
The question in this example is whether one shtartdire the terrorist to get the required inforraatiUnfortu-
nately, Luhmann has at best refuted the absoluesiesuman rights—but has also unintentionally deented
that the Grand Master of sociological systems thd€who liked to highlight his jurisprudential “bagtound
knowledge” based on his studies) is not able tq laggart basic categories of legal theory.
® On the controversy about Article 19 paragraph 2@ further references, see also Hochhuth, Refats-
theorie, 150 ff.
t Cf. e.g.German Federal Administrative Court (BVerwG), NV\2206, 1055 ff.; Vol. 87 (BVerwGE 87), 332
(375) (regarding aircraft noise).
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weapons, e.g., against nuclear power pldhta).closer inspection, however, the normative
theory of the Aviation Security Act case seems lyauastifiable and therefore not transfer-
able to the law of climate protection:

First, a striking inconsistency catches the eyeer&hs no way to justify that shooting down
an aircraft with passengers who are doomed anywauyld be prohibited in all (!) circum-
stances (even if doing so could avoid an—uncertaim,possiblé-worst-case scenario) and
the sacrifice at worst of hundreds of thousandpeaiple on the ground should be required—
and conversely that the legislature should haveptet@ discretion, although (according to
the European Commission) each year 310,000 demihs farticulate matter are accepted,
just because fellow citizens do not want to purehe@mewhat more expensive cars, heaters,
etc. with appropriate filtering techniques (alserthare no serious uncertainty of environ-
mental health knowledge regarding the carcinoggnafi particulates* As shown above, the
distinction of defensive and protective rights gastify these differences. The same holds
true for the mere allegation that there was no &nmehtal rights protection against uncertain
impairments. Also it does not help to point to support of “a broad parliamentary majority”
(wherever such a statement would fit in the funda@aderights dogmatic), since there is (or at
least was) a broad parliamentary majority suppoiGermany and Europe for both policies,
on particulate matter and on aviation security. rEtiee principle of human dignity—despite
widespread claims to that effect—-does not implpmtrary view, as the principle of dignity on
its own is neither an applicable legal norm norldatigrammatically contain the statement
“absolute prohibition to treat someone as a meransi&®> Even the somewhat helpless-look-
ing general appeal that a society which does nattlgt forbid certain things ignores the
autonomy does not give very valuable insight. Dmetome an autonomous individual by
having a most sacred right not to be shut dowmiraigplane and instead dying 30 seconds
later in the crash? There may indeed be absolaf@lptions of balancing. But they must be
justified differently than usual. For example thesalute ban on torture can probably be suffi-

> Cf. BVerfGE 115, 118 ff.; critically, cf. Vosgerau, ¢hiv des 6ffentlichen Rechts 2008, 346 ff.; Isense&Z
v. 21.01.2008, 9; Ekardt/ Kornack, Kritische Vidighreszeitschrift fir Gesetzgebung und Rechtswsseaft
2006, 349 ff.; Depenheuer, in: Depenheuer (Ed.)}Jés&f Isensee, 2007, 43 ff.

” The fact that a possible and not only a certaipainment of fundamental rights is relevant was ieipl the
subject of the foregoing considerations.

This represents 65,000 deaths in Germany alone, Ef)-Commission, here quoted from
http://www.bundestag.de/aktuell/hib/2005/2005_1a44tml.

> The principle of human dignity itself is not aditty/ fundamental right/ human right. Even morés grinciple
is not at all created as a norm which would applintlividual cases; not even as objective law. Hurignity
is rather the reason-the justification—of libert@® human rights, rather than a right itself. Efane, it directs
the application of other norms, in this case thtedint spheres of freedom of those citizens caresbiand pre-
scribes autonomy as a guiding principle of a layatem. The “inviolability” of dignity and its nate as “reas-
on” for rights which can be seen in provisions likdicle 1, paragraph 2-3 GG (“therefore,” i.e. fdignity's
sake, there are human rights) show that this isonot philosophically reasonable, but also evidieam the
point of view of legal interpretation. Furthermotieis finding is supported by the formulation ire thnaterials on
the ECFR which characterizes dignity as a “basi®iat the ECFR materials also refer to human digagya
“right” has to be understood against this backgdotivat human dignity is a kind of “right to rightéEnders).
On the state of this discussion, see Ekardt/ Kden#ceitische Vierteljahreszeitschrift fir Gesetzgely und
Rechtswissenschaft 2006, 349vifire hier nicht Ekardt/ Kornack, ZEuS 2010, 1112(1f4) interessanter&im-
ilarly Enders, Die Menschenwirde in der Verfassondsung, 1997; see also Vosgerau, Archiv des diféen
Rechts 2008, 346 ff.; fort he opposing view, sesteiad of many Béckenférde, Juristenzeitung 2009, {86
The BVerfG, too, does not claim that dignity isubjective, individual right. However, the Court seeto un-
derstand dignity as an applicable legal standardafning a ban of treating another human being asxee
means.
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ciently justifiable considering results on freed6rthe recent decision of the German Federal
Constitutional Court of early 2010 on Hartz IV sught in the trap of seemingly “absolute”
statements which yet are incorrectly reasoned fileenpoint of view of fundamental rights
theory and also very vague, largely superable bgnioing, and thus practically not helpftil.

Another balancing rule, which is essential for anhua rights protection against climate

change may be called the rule of “exceptional atyusalThis balancing rule can be derived

from our prior findings, too. It leads to the nesigsof equal treatment towards future genera-
tions and people in developing countries. Substargguality, unlike legal equality, is nor-

mally not a liberal-democratic basic requirememt.nhy opinion, in the case of climate

change, however, the consequent application ofatiegioing results in an obligation to glob-

ally distribute per capita emission rights equalliiis “equal subsistence” specifically means
two things: Everyone must have a minimum of enexggilable or must be able to make use
of land, respectively (and the latter can be exgukctever to be completely free of GHG-
emissions)—and everyone must be protected as geagobssible from disastrous climate

change, since this is essential, too. This alsairesg| restrictions on the wealthy to raise the
minimum for all. All this is supported by two argents:

« Greenhouse gas emissions must be drastically rdduddle everyone needs to re-
lease at least a certain quantity of greenhousesgaad this makes it obvious to be
careful with inequalities in the distribution.

« Even more important is this: If a public good swahthe climate is monetized, it
seems plausible to distribute the “proceeds” tasalequally as possible—because here
no one can claim for himself that he has accometish special “performance” in the
exercise of his freedom to produce that good.

2. Subsumption of the balancing test

On this basis it follows that a constitutional dooeeded to make a fundamental rights ruling
confirming an obligation to a more intensive climatolicy. The German Federal Constitu-
tional Court as a national constitutional courte tBCtHR as European international law
(quasi-)constitutional court, and the ECJ as EU (amasi-)constitutional court would have to

determine, if concerned with the effectiveness lwmhate policy, that the legislature has not

complied with its obligations—which can be demaatsid in the form of balancing rules—and

that it has to remedy this within a given periodiofe. The remedy would be to bring about
an effective global climate policy or, in the altative, to press ahead on climate policy signi-
ficantly more massively as EU than previously. Mieggwhat was previously worked out, the

principal human rights violations of existing clitaachange policy are as follows:

a) The current climate policy already disregards takafcing rule that its decisions shall
be based on a correct factual basis: In particataisting actions are probably erro-

’® Incidentally, the Aviation Security Act case in BNG, Vol. 115, 118 ff. could perhaps still be colesed a
(barely) convincing decision, though not becausésofeasoning about human dignity: Rather onedtoehch
the same result in the Aviation Security Act cagaltguing that a situation in which a terroristat & (1.) actu-
ally detected (2.) in time is simply too unlikely ¢reate such a law.—On the absolute ban on tortfir&kardt,
Wird die Demokratie ungerecht?, 2007, Chap. IlI D.

7 Cf. BVerfG, judgment of 02/09/2010, availablehép://www.bverfg.de/entscheidungen/Is20100209 1b
vl000109.html?Suchbegriff=Hartz+IV
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neously deemed suitable to avoid the looming draktmages from climate change.

b) Furthermore, politics has not yet taken into actaants decision making that the
fundamental right of freedom has also an intergei@ral and global cross-border di-
mension and that, therefore, legal positions afifitgenerations and the proverbial
Bangladeshis need be considered in parliamentagal decision$:

c) Furthermore, politics must embrace the polluterspanciple. This is evidently not
yet done regarding climate protection, in particuggobally and intergenerationally.

d) The essential right to the conditions of freedora, 10 subsistence (of those living
here and now, but also intergenerationally andajlgpbcan at most be overcome by
balancing in marginal areas because freedom iglpsinwithout this physical basis.
That right also includes a basal energy accessaarat least somewhat protected sta-
bility of the global climate. This in turn requirdgastic climate policy measures which
have not been implemented by climate policy deosio the past. In particular it was
also not taken into account that the scarce remgiemissions budget would have to
be distributed equally in the face of (aa) its sitarand (bb) the imperative nature of
at least low emissions for human survival.

Against this background, we can agree to the cdiead formulations of the German Feder-
al Constitutional Court regarding environmentaligeland here more specifically climate
policy. Indeed, in situations uncertain facts podithas some discretion with respect to estim-
ations and balancing the various interests. Onlgases of “evident” excess should those
democratic decisions, e.g., in Germany or the Ebubed./® But this can reasonably only
mean that in cases of violations of balancing ralasstitutional courts must remand the issue
to politics for a new (climate) policy decision tih the limits of their discretion and under
compliance with the rules of balancing. In our estthe latter require a much more intens-
ive climate policy oriented at an equal distribatjper capita. As outlined in Section B., such
a policy, however, implies greenhouse gas redudi@mgets of about 95% in Europe and
about 80% worldwide until 2050. It may be left opghether the statement in d) should be
understood to mean that climate policy must achexaetly those targets or slightly lowered
targets (or, in the light of later scientific fimdjs, perhaps even higher targets). Similarly, in
terms of the statements under c) it may be lefnppenether within narrow limits there
should (presumably) be exceptions to the pollussrsporinciple, as this principle has not at
all been complied with in climate policy so far. amy case, when faced with such actions,
constitutional courts must require parliaments reate new climate policies to prevent the
highlighted violations of balancing rules in theufe.

In any case, the allegation that the current natiamd transnational climate policies were
quite comprehensive does not refute the fundameights violation by existing climate

policy diagnosed above. For existing climate polgyot sufficiently adequate to the mag-
nitude of climate problems as was documented irstiaements at the beginning of the study.
Moreover, those protected by human rights cannakeferred to (a) the possibility of more

ambitious climate protection treaties in the futwieich supposedly rendered constitutional
court rulings on climate policy unnecessary todHyeir claims also cannot be objected by

® With an (in my opinion suboptimal) ex post viewliability rather than an ex ante perspective a&vpntion,
cf. Verheyen, Climate Change Damage and Internaticaal Prevention Duties and State Responsibilityg&20
” Instead of manycf. BVerfG, Judgment of 07/29/2009 - 1 BvR 1606/0@iris n. 19.
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stating that (b) a purely national or European apagh could not solve the global climate
problem. For (a) does not appear sufficiently pbddao justify a further delay. And (b) is
simply wrong, as the potential is ignored, to galbuspread an ambitious European climate
policy globally by combining it with border adjusémis, as was outlined elsewhere.

Similarly, the insights gained are also argumegtErest the assumption that measures which
perpetuate the existing energy system conformniddmental rights. This applies, e.g., to the
continuation of lignite use by the approval of nepencast mines, the continuation of coal
subsidies and the construction of new coal powentpl It must be considered, however, that
an effective climate policy ultimately deals not mach with the prevention of individual
plants but rather with a whole different approdahprinciple, it is in fact up to the legislature
to decide how to achieve those climate objectivehvare derived from the rules of balan-
cing.

The preceding arguments indicated that a dutyrtmger climate change policies can be de-
rived at a national, European and internationatlle®ne could consider, however, that a viol-
ation of the constitution could be prevented byrderpretation of the applicable climate pro-
tection laws in conformity with fundamental right®., by a stricter interpretation of existing
law rather than a creation of new law. However,iobsly this does not solve the problem.
For a constitutional interpretation of laws may gotbeyond their clear terms. For instance, it
is not possible to derive stricter targets from ¢herent EU-ETS or the Kyoto Protocol. In-
stead, as long as the legislature does not astrastiobliged to act by a constitutional court’s
decision, only in marginal areas where the formaouet of the laws are broad one can use a
constitutional requirement to apply the most “climriendly” interpretation in order to bring
fundamental rights to bear as good as posé&ible.

A final point shall be noted: The issue of the teqse and scope of fundamental protection
rights is neglected in the environmental discussgidiavor of a total of a permanent debate on
environmental class actiofisEven beyond provisions which allow the curing imflations or
make them irrelevant and thereby often prevenabsbstantive success of such actions, en-
vironmental class actiorandindividual rights to sue are only as strong asuthe@erlying sub-
stantive law. However, below the constitution, tiger is often neither sufficiently strong, as
can be seen from the still dubious environmentdl @articularly climate policy related over-
all balance of Western societies. Nor can admatis® court actions for compliance with
simple laws—no matter whether they are brought myirenmental groups or individuals—
solve another basic problem of environment pradectthe creeping disappearance of envir-
onmental concerns through balancing in seeminghyriportant individual cases,” where in
their entirety they add up to a use of resourcelsciimate in Europe which is indeed not per-
manently and globally viable and ergo is not suasiiaie. This is where a revised interpreta-
tion of fundamental rights, as developed abovesngthens substantive law in a way that
class actions alone can not provide (in additibe, financial and human capacity of associ-
ations, to actually bring class actions, is notaslg overestimated by friend and foe). For
fundamental rights can demand stricter substatdémweor bring about such law through ap-

8 Some further effects of this new approach on athtnative law are discussed in Ekardt, Die Verwadtu
2010, Beiheft 11 (forthcoming) (introducing, eenhanced standing in administrative court actiorsthe pos-
sibility of enforcing precautionary limits).
8 On the following in more detail, cf. Ekardt/ Scheriein, Neue Zeitschrift fir Verwaltungsrecht 202859
ff.
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propriate interpretation.

IV. Judicial Review

Up to this point it has been shown that there amstitutionally compelling arguments for
stronger national and transnational climate praiactAt its core this is true regardless of
whether we apply national fundamental rights (whiaduld have to be claimed before the na-
tional constitutional court), EU fundamental riglighich belong under the jurisdiction of the
ECJ?), or fundamental rights under international lawr the geographical area of Europe the
ECtHR would have jurisdiction). For the basic inronal structures parallel those national
structures. Because of the human rights basisechthument in this essay it is ultimately not
limited to Europe but applies worldwide. Howevengdo the absence of an international hu-
man rights court there is no instance where a 8peation could be brought. However, the
statements in this study are indirectly relevanbtteer international jurisdictions, such as the
WTO courts.

Following the position developed above, every iidinal, perhaps correctly even those out-
side Germany, would be a potential claimant. Ferftiiure climate change addressed in the
opening chapter will hit humanity as a whole, amd just individuals. Therefore, at least
every younger citizen (although an exact age loaitnot easily be specified) can plausibly
claim that his human rights will be affected in faéure by an insufficient climate policy. In
any case, the reasoning of this study should hapkieed that there is no rule providing that
human rights can only be claimed if only individeiahd not many or even all humans are af-
fected. Since climate change will probably affadufe generations and people in many de-
veloping countries considerably more drastic, thgsmips, too, are in principle potential
claimants. Of course, German and European lawlatiis a provision on third part standing
that would allow representatives to bring actianpreserve those rights today—when they can
still have real effects— even though future gemanat(naturally) do not have the ability to be
present themselvés.

8 This is possible only through the detour of Treiafyingement proceedings or proceedings for aimiahry
ruling.
¥ In my opinion it is quite obvious as an alternatim this context to recognize case law third patanding so
that those living today could turn to the courtdeaist with the request that the legislature shieldbliged to
create appropriate third party standing.
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